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I. Introduction 

The evidence presented in these proceedings confirms that the permits at issue were validly 

issued by the Agency of Natural Resources (“ANR” or “Agency”), comply with all of the 

relevant regulatory requirements, and will be fully protective of water quality during both the 

construction and operational phase of the Kingdom Community Wind (“KCW”) project.  Green 

Mountain Power (“GMP”) provided the Board with the relevant material submitted to the 

Agency as part of its initial permit applications, along with expert testimony demonstrating that 

the project was properly designed and that the permits are consistent with the applicable 

standards.  The Agency’s experts have similarly expressed the opinion that the project complies 

with the Agency’s regulations, and have testified that the permits, as conditioned, will ensure 

compliance with the state’s water quality standards.   

 None of the arguments in Energize Vermont’s (“EVT”) or the Towns of Craftsbury and 

Albany’s (“Towns”) (collectively, “Appellants”) filings compel a different conclusion.  

Appellants initially presented a scattershot array of more than forty questions to the Board, 

challenging various aspects of all five of the water permits issued for the Wind Project and the 

Transmission Project.  They voluntarily agreed to dismiss portions of those initial appeals, but 

still left seventeen multi-part questions before the Board.  After reviewing Appellants’ briefs, it 

is clear that they have further abandoned the vast majority of those seventeen questions.  

Appellants do not present any evidence or argument on most of the questions pending before the 

Board.  On the few claims they do address, their evidence and arguments fall far short of 

demonstrating that permits are inconsistent with relevant provisions of law or that the project 

will lead to violations of water quality standards.  
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 The Board’s jurisdiction in this case is tied to the questions pending before it, and the 

scope of this appeal is limited to those questions.  In this reply brief, GMP places Appellants’ 

arguments back into the framework of their July 6, 2012 Statement of Questions.  As this review 

demonstrates, there is no factual or legal basis to rule in Appellants’ favor on any of the 

remaining disputed questions.  GMP respectfully requests that the Board reject Appellants’ 

claims and reissue the permits with the same terms and conditions as those initially imposed by 

the Agency. 

 

II. Scope of Appeal, Standard of Review, and Burden of Proof 

 The scope of this appeal, the standard of review, and the burdens of proof are all central 

issues in this case.  As the first appeal of its kind to be heard by the Public Service Board, it is 

especially important that these issues are properly articulated.  Appellants’ initial brief suggests 

that the scope of the appeal is essentially unlimited and that the Public Service Board should not 

defer to any of ANR’s interpretations of the legal standards or regulatory documents that are 

relevant to this appeal, despite the fact that ANR is the agency that the Legislature has delegated 

to implement the relevant laws and is the agency that drafted and adopted the relevant regulatory 

documents.  Appellants’ stance on these issues stems from an incorrect understanding of the 

scope of a de novo appeal and the proper role of agency deference in a de novo appeal.     

 The Public Service Board (“PSB” or “Board”) has jurisdiction over these appeals 

pursuant to 10 V.S.A. § 8506.  Prior to enactment of § 8506, these appeals were under the 

jurisdiction of the Vermont Superior Court, Environmental Division (“Environmental Court”).  

The statute provides that the Board will follow its own procedural rules, 10 V.S.A. § 8506(f), 

and specifies that the Board shall give the same weight and consideration to prior decisions of 
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the Environmental Court and Environmental Board as it gives to its own prior decisions.  Id. 

§ 8506(e).    

 Under 10 V.S.A. § 8506(e), the Board must hold a hearing on “those issues which have 

been appealed.”  This statutory language is identical to the statutory language governing 

Environmental Court appeals under 10 V.S.A. § 8504(h), which directs the Environmental Court 

to hold a de novo hearing on “those issues which have been appealed.”  Environmental Court 

decisions demonstrate that an appellant’s statement of questions is the vehicle by which the 

issues on appeal are identified.  E.g., In re Unified Buddhist Church, Inc., Indirect Discharge 

Permit, Decision and Order on Motion to Intervene and on Motion to Clarify Statement of 

Questions, Docket No. 253-10-06 Vtec (Vt. Envtl. Ct. May 11, 2007) (holding that a statement 

of questions “establishes the scope of the appeal”).  See also Reporter's Notes, V.R.E.C.P. 5(f) 

(explaining that the “statement [of questions] functions like a pleading to limit the issues that are 

to be heard on appeal” (emphasis added)).  The parties in this case generally agree that the scope 

of this appeal is limited to those issues that Appellants raised in their Final Statement of 

Questions on Appeal (dated July 6, 2012).  Thus, even though this is a de novo appeal, the only 

issues that the Board must decide are those issues properly encompassed in Appellants’ 

Statement of Questions.   

 In a de novo appeal, the Board must apply the same standards that the Agency applied 

below when it made its initial permit decision.  The Board is required to make its decision based 

on those standards as applied to the evidence presented in this appeal, not to the original 

application considered by the Agency.  In re Entergy Nuclear/Vt. Yankee Thermal Discharge 

Permit Amendment, Decision and Order on Pending Motions, Docket No. 89-4-06 Vtec (Vt. 

Envtl. Ct.  Jan. 9, 2007).   
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 Another aspect of a de novo permit appeal is that the applicant bears the burden of proof 

on the issues that the appellants raise.  E.g., In re Route 103 Quarry, Interim Order Regarding 

Party Status and the Test Blast Requirement, Docket No. 205-10-05 Vtec (Vt. Envtl. Ct. Feb. 23, 

2006).  Thus, to succeed in these appeals, GMP has the obligation to come forth with sufficient 

evidence for the Board to find in its favor on all issues to be decided.  Appellants, however, have 

failed to recognize that certain legal presumptions operate in GMP’s favor with respect to water 

quality impacts from the project’s permitted discharges at issue here.  The effect of these 

presumptions is to shift the burden to Appellants with respect to a large number of the issues 

they raised in their Statement of Questions.   

 Specifically, there are statutory presumptions in favor of GMP that the project will not 

cause or contribute to violations of any of the Vermont Water Quality Standards (“VWQS”) as 

long as the project complies with the permitting requirements.  10 V.S.A. § 1264(h); In re 

Sheffield Wind Project, Decision and Order, Docket No. 252-10-08 Vtec (Vt. Sup. Ct. Envtl. 

Div. Aug. 26, 2010).  The VWQS include the State’s classifications of the waters, the 

classification-specific water quality criteria, the general policies of the VWQS, and the anti-

degradation policy.  Exh. GMP-JAN-E1, Chs. 1, 4 (classifications).  Thus, for all of the issues 

that Appellants raised relating to classifications of waters, the anti-degradation policy, and the 

other VWQS (Appellants’ Final Statement of Questions ## 1, 2, 5-8, 14-17 (July 6, 2012)), the 

presumptions shift the burden to Appellants to prove that the project will cause or contribute to 

violations of the VWQS.  Sheffield Wind Project, Docket No. 252-10-08 Vtec.   

 One additional area requires clarification in these proceedings—it to the burden of proof 

and standard of review in terms of the level of deference accorded to the Agency.  Under the 

appropriate standards of deference, the evidence presented in this appeal demonstrates not only 
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that GMP has met its burden of proof, but that Appellants have not offered any contrary evidence 

that could support a decision in their favor on any of the issues under appeal.  Appellants have 

confused this issue by citing inapposite case law and regulatory language.  The relevant law 

demonstrates that, unless the Agency’s interpretations are plainly erroneous or unreasonable, the 

Board must defer to the Agency’s interpretation of the statutes that ANR is delegated to 

implement and to the Agency’s interpretation and application of its own regulatory documents.  

Rogers v. Watson, 156 Vt. 483, 489, 594 A.2d 409, 412 (1991) (“absent compelling indications 

of error [the Court] must accept the interpretation of administrative regulations by the agency 

responsible for their implementation”) (citing United States v. Larionoff, 431 U.S. 864, 872 

(1977)).  In this case, GMP presented its permit application materials and the testimony of expert 

witness Jeffrey Nelson to the Board.  The Agency evaluated these materials and testified that 

they met the standards for permit issuance under Vermont’s Water Pollution Control Laws, the 

Vermont Stormwater Management Manual (“VSMM” or “Manual”), and the Vermont Standards 

and Specifications for Erosion Prevention and Sediment Control (“Standards and Specs”).  This 

evidence established that GMP met its burden. 

 Appellants dispute the level of deference accorded the Agency in these appeals by citing 

case law related to the federal Clean Water Act and language from the VWQS.  In particular, 

Appellants cite Water Resources Board cases that Appellants suggest stand for the proposition 

that the Board should not accord any deference to the Agency’s interpretation of law and 

regulations in this case.  EVT Brief at 6-7.  Appellants also cite guidance for interpreting the 

VWQS that is contained within the VWQS.  EVT Brief at 7.  The Water Resources Board cases, 

if read as Appellants urge, would be inconsistent with, and thus preempted by, the Vermont 

Supreme Court’s decisions and more recent Environmental Court decisions regarding this same 
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topic.  While the Vermont Supreme Court has stated that it will not defer to ANR’s interpretation 

of the federal Clean Water Act, its rationale is not based on the de novo appeal provisions in the 

Vermont statutes.  Instead, the Court has stated that such deference is inappropriate because the 

agency delegated to administer the CWA is the U.S. Environmental Protection Agency (“EPA”), 

not ANR.  In re Stormwater NPDES Petition, 2006 VT 91, ¶ 13 n.2, 180 Vt. 261, 910 A.2d 824.  

However, the courts have been clear that they will defer to ANR’s “interpretation of its own 

regulations and a statute it administers.”  In re Stormwater NPDES Petition, Decision on Pending 

Motions, Docket No. 14-1-07 Vtec (Vt. Envtl. Ct. Aug. 28, 2008) (citing Conservation Law 

Foundation v. Burke, 162 Vt. 115, 121 (1993); In re Entergy/Vermont Yankee Thermal 

Discharge Permit, Docket No. 89-4-06 Vtec, slip op. at 7 (Vt. Envtl. Ct. May 22, 2008)).  This 

position is consistent with longstanding federal and state precedent regarding deference to 

administrative agencies.  See Auer v. Robbins, 519 U.S. 452, 461 (1997); Chevron, U.S.A., Inc. v. 

Natural Res. Def. Council, 467 U.S. 837, 844 (1984)); Rogers v. Watson, 156 Vt. 483, 594 A.2d 

409 (1991).    

 The language that Appellants cite from Section 1-05 of the VWQS does nothing to assist 

their position in the present case.  Primarily, it is irrelevant because none of the issues raised by 

Appellants require the Board to interpret the VWQS.  Some of their questions ask about 

compliance with provisions of the VWQS, but resolution of these questions does not depend on 

resolving any unclear or ambiguous language contained in the VWQS.  Instead, resolution of 

Appellants’ issues depends primarily upon interpreting and applying the Standards and Specs 

and the VSMM.  Appellants have not raised any particular questions that relate to interpreting or 

applying the VWQS.     
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 Section 1-05 is also of questionable authority now given recent changes in the 

rulemaking authority of ANR and the Water Resources Panel (formerly Water Resources Board).  

Although it has long been the Agency’s responsibility to manage the State’s waters to achieve 

and maintain the VWQS, 10 V.S.A. §§ 905b, § 1258, the VWQS have historically been authored 

by the Water Resources Panel, not ANR.  Effective May 14, 2012, however, the relevant statutes 

have been amended to transfer the Water Resource Panel’s rulemaking authority to ANR.  2011, 

No. 138 (Adj. Sess.), §§ 20-26 (amending, among other provisions, 10 V.S.A. §§ 1252(b), (e), 

(f), 1253).  According to the Natural Resources Board’s website, “the rules of the Panel are now 

deemed to be the rules of the Agency.”1  Thus, the VWQS are now Agency regulations and 

ANR’s interpretation of them should be accorded the level of deference articulated in Rogers and 

Stormwater NPDES Petition.   

 The position that Appellants seem to be urging is for the Board to accord no deference to 

the Agency’s delegated authority to administer the Vermont Water Pollution Control Laws 

through the NPDES permit program and the state’s operational-phase stormwater permit 

program.  They claim that in this de novo appeal the Agency’s positions and interpretation of the 

Vermont statutes and regulations it has the delegated authority to administer should be afforded 

no deference.  However, as the relevant case law shows, this incorrectly applies the de novo 

standard.  The correct application of agency deference in a de novo appeal was explained by the 

Environmental Court as follows: 

While we will not defer per se to ANR's denial of the petition, there is no doubt 
that in this de novo appeal and in view of ANR's “particular expertise and 
experience in the area of stormwater permits,” we will afford the evidence and 

                                                 
1  The Natural Resources Board’s website is available at http://www.nrb.state.vt.us (last 

visited August 31, 2012). 
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arguments offered by ANR the appropriate weight it deserves.  Yet we will apply 
anew the substantive legal standards that were applicable before ANR as though 
no prior ANR action had been taken on the appealed petition. 
 

In re: Stormwater NPDES Petition, Decision on Pending Motions, Docket No. 14-1-07 Vtec (Vt. 

Envtl. Ct. Aug. 28, 2008).  In other words, while the Board need not defer to the particular 

permit decision that the Agency made below, it must still defer to the Agency’s interpretation of 

the statutes that it is delegated to administer and implement, as well as to the regulations that the 

Agency has authored in its properly delegated administrative role.  Thus, when the Board applies 

the Agency’s standards anew to the evidence in this case, it is appropriate for the Board to defer 

to the Agency’s interpretation of those standards.    

 The issues raised in this appeal do not turn on interpreting provisions of the federal Clean 

Water Act or even the VWQS.  Instead, these appeals turn on the proper interpretation of the 

VSMM and Standards and Specs.  Both of these documents were authored by the Agency under 

its properly delegated authority to manage the waters of the state and implement the state’s water 

permit programs.  ANR demonstrated, in its testimony in this appeal, that the materials GMP 

submitted as evidence in this case satisfy the relevant regulatory requirements for the issuance of 

stormwater discharge permits.  GMP has thus satisfied its burden of proof and shifted the burden 

to appellants either to demonstrate that the Agency’s interpretations of its regulations and the 

laws it is delegated to implement are clearly erroneous or unreasonable, or to rebut the 

presumptions in favor of GMP that the project will not cause or contribute to violations of the 

VWQS.  Appellants have done neither.   

 On most of the issues raised in their Statement of Questions, Appellants have offered no 

relevant evidence to contradict or undermine the evidence GMP provided.  The evidence offered 

by GMP, with the additional strength of ANR’s considered review and agreement that the 
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applications meet or surpass all legal requirements for permitting, easily carries GMP’s burden 

of proof.  Appellants have offered very limited evidence on a subset of issues that are, at best, 

only tangentially related to their Statement of Questions.  Appellants’ issues relate mainly to a 

few technical decisions made by GMP.  Appellants have suggested different technical decisions 

than those made by GMP and have argued for different interpretations of the regulations related 

to those technical decisions.  The Agency, however, has stated that GMP’s interpretation of the 

relevant regulations is consistent with its own and GMP’s technical decisions are appropriate 

based on the evidence presented.  Appellants have not shown that the Agency’s interpretations or 

decisions are unreasonable or plainly erroneous.   

 Furthermore, none of Appellants’ expert testimony or exhibits even attempt to rebut the 

presumptions of compliance with the VWQS afforded GMP’s permits.  Their experts fail to 

mention any particular standard from the VWQS, let alone attempt to demonstrate that any 

particular project feature would cause a violation of a specific standard in any of the receiving 

waters.  This wholesale failure to present relevant evidence means that Appellants have not 

carried their burden.   Each of the remaining three permits on appeal is addressed separately 

below.     

 

III. Wind Farm Construction Phase Stormwater Permit 

Appellants initially presented six multi-part questions related to the construction 

stormwater permit, but they have abandoned the majority of those claims, and present no 

evidence or argument on most of the original questions.  At this point, Appellants’ claims related 

to the construction stormwater permit come down to just two issues: whether silt fences are 

appropriately shown on the EPSC plans and whether the EPSC plans provide sufficient detail on 
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sediment traps.  Appellants have not pursued any other questions, and in light of the undisputed 

evidence from GMP and ANR on those questions, the Board should rule in the Applicant’s 

favor.  With respect to silt fences, the facts show that the EPSC plans fully comply with the 

relevant provisions of the Standards and Specs and that Appellants’ interpretation of the 

Standards and Specs is not consistent with the plain language of that document or the Agency’s 

own interpretation.  Appellants’ arguments regarding sediment traps are beyond the scope of the 

specific questions presented in this appeal, and should be rejected.  However, if the Board 

reaches the sediment-trap issues, it should conclude that the EPSC plans are complete and 

entirely consistent with the Agency’s interpretation of the Standards and Specs.  Appellants have 

not presented any evidence that any of these features was improperly sized.  Moreover, any 

claims regarding construction of sediment traps are moot as all of those features have been 

constructed and no additional sediment traps are necessary.  Attachment 1, Affidavit of Jeffrey A. 

Nelson. 

 As the Board’s jurisdiction in this case is limited to the specific questions presented, the 

following discussion addresses each of Appellants’ individual questions (as stated in Appellants 

Final Statement of Questions (7/6/2012)) pertaining to the construction stormwater permit.  Each 

question is reproduced in full to provide the appropriate context for the associated response, and 

where GMP’s response covers multiple questions, those questions are grouped together prior to 

the response.  The remaining disputed issues regarding silt fence and sediment traps are 

addressed under Question 4 below.  
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Question 1.  Whether the projects as proposed will result in the maintenance of the 
classification of any impacted waters, as required under 10 V.S.A. § 1258(a).  
 
Question 2.  Whether Stormwater discharges from the projects as proposed will reduce the 
quality of the receiving waters below the classification established for said waters, pursuant 
to 10 V.S.A. § 1263(c), including whether Stormwater discharges will reduce the quality of 
any class A waters below the classification standard for class A waters.  
 

Appellants’ Questions 1 and 2 ask generally whether the project will reduce the water 

quality of the receiving waters below the classification established for such waters.  See 10 

V.S.A.  §§ 1258(a), 1263(c) (discussing responsibility for managing waters in accordance with 

their classifications).  The Board should find for the Applicant on these questions for several 

reasons.  

First, these questions fall firmly within an area of the Agency’s expertise and delegated 

authority, and thus the Board should defer to the Agency’s determination that the project will not 

reduce the classification of receiving waters.  Classifications of waters are established by the 

Agency of Natural Resources pursuant to 10 V.S.A. § 1253 (2012) and are set out in Chapter 4 

of the Vermont Water Quality Standards (“VWQS”).  ANR has the delegated authority to 

manage the waters of the state in accordance with those classifications.  10 V.S.A. § 1258.  This 

delegated authority includes the duty to “administer[ ] a permit program consistent with the 

National Pollutant Discharge Elimination System.”  Id. § 1258(b).  The Appellants’ questions 

here do not involve interpretation of the water classifications but rather focus on whether the 

project, as permitted, will maintain the classifications.  As a properly delegated realm of Agency 

authority, the reviewing court must defer to the Agency’s decisions unless they are clearly 

unreasonable.  Rogers v. Watson, 156 Vt. at 489, 594 A.2d at 412-13.  

In addition, the water classifications are a component of the VWQS.  As explained in 

GMP’s initial brief, the construction stormwater permit is entitled to a presumption of 
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compliance with all of the VWQS (including water quality classifications) pursuant to the 

presumption that EPA applies due to its interpretation of the Clean Water Act within the NPDES 

permitting program.  The construction permit is also entitled to a presumption of conformance 

with the VWQS under established Vermont state law, which separately provides a presumption 

of compliance where, as here, the EPSC plans are consistent with the Standards and Specs.  See 

GMP Brief at 33-42 (describing separate presumptions).   

Appellants have not presented any evidence to overcome either the deference due to the 

Agency or the presumption of compliance afforded to NPDES construction stormwater permits. 

The facts in this case establish that the construction permit will maintain water quality 

classifications.  The Agency determined, and testified through multiple expert witnesses, that the 

permit, as conditioned, contains appropriate BMPs to ensure that the classifications of receiving 

waters will be protected and maintained throughout the construction phase of the project.  K. 

Burke pf dir. at 7-8, 15; ANR 401 Panel pf dir. at 8, 16.  GMP’s expert witness testified to the 

same effect.  J. Nelson pf dir Pt 1 at 38; J. Nelson pf suppl. at 3-4.  These expert opinions were 

supported by the Agency’s extensive experience in the field of stormwater management, and also 

confirmed by site visits during construction.   

Water quality monitoring has confirmed the expert opinions regarding the effects of the 

permitted construction stormwater discharges.  GMP conducted water quality monitoring in the 

project’s receiving waters both prior to, and during, construction, which demonstrated that 

construction-related activities have not had an adverse impact on water quality.  Exh. GMP-

Redirect-12; Tr. 7/11/12 at 114-116 (J. Nelson).  The Agency recently completed work 

                                                 
2 The first water quality monitoring report for the Project concludes as follows: “Based 

on the evaluation of water quality sample data from 2011, the project streams at the KCW 
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evaluating the implementation of the construction stormwater permit for the Sheffield Wind 

project through post-construction monitoring of the receiving waters that the Agency conducted 

at Sheffield.  That data demonstrated that construction EPSC measures used in the Sheffield case 

were effective and that construction-related activities did not have an adverse impact on water 

quality on streams in the area.  ANR 401 Panel pf dir. at 17; J. Nelson pf suppl. at 5-8; Exhs. 

GMP-JAN-A14, A15.  The GMP project uses substantially the same EPSC measures as those 

required in the Sheffield case. 3  J. Nelson pf suppl. at 7-8. 

Appellants did not contest this substantial body of evidence. None of Appellants’ experts 

focused on the classification of the waters in their testimony, nor did they offer any testimony 

that those classifications would not be maintained as a result of the project.   And they certainly 

do not present the type of site-specific evidence necessary to demonstrate that water quality in 

any particular water body would be reduced to the extent that the current classifications could 

not be maintained.  Appellants’ witnesses’ testimony doesn’t even mention any of the specific 

water quality standards.  For example, the VWQS standards for Class B waters prohibit turbidity 

in cold water fish habitat in concentrations that would prevent the full support of existing and 

                                                                                                                                                             
Project site have continued to attain applicable Vermont Water Quality Standards (VWQS 2008) 
criteria and show no indication of water quality impacts due to the construction of the KCW 
Project […].” 

 
3 As noted during the hearings, the Board has before it many of the same witnesses who 

testified in the Sheffield Wind Farm construction stormwater permit proceeding.  Mr. Nelson and 
Mr. Burke both testified during the Sheffield hearings that the construction stormwater permit for 
that project was fully protective of water quality.  Mr. Torizzo testified against the project, 
claiming that the permit was not sufficiently protective of water quality.  The Environmental 
Court found Mr. Nelson and Mr. Burke testimony more credible, and upheld ANR’s permitting 
decision.  Sheffield Wind Project, Docket No. 252-10-08 Vtec.  And, as noted above, post-
construction monitoring data from that project confirms and supports the opinions offered by Mr. 
Nelson and Mr. Burke in that proceeding.   
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designated uses, and limit in-stream turbidity levels to “10 NTU as an annual average under dry 

weather base flow events.” Exh. GMP-JAN-E1 at 32 (2008 VWQS) (emphasis added).  

Appellants and their experts did not make any effort to demonstrate that, because of a specific 

deficiency in the EPSC plans, sediment will reach a specific water body in sufficient volume, 

and over a sufficient duration, to violate this standard (or any other specific standard).4   

Appellants do claim that there have been discharges from the site above the 25 NTU action limit, 

but they do not allege, let alone attempt to prove, that those discharges resulted or will result in 

violations of specific water quality standards in specific water bodies.5  EVT brief at 26-27.  As 

clearly articulated by both the Agency and GMP’s expert witnesses, discharges above the 25 

NTU action limit do not equate to water quality violations, and the water quality monitoring 

conducted during construction here demonstrates that no such violations have occurred.6 

Appellants also failed to present any argument on the issue of water quality classification 

in their brief and they may not raise new issues in their reply brief that were not initially raised in 

their initial brief.  In re Eastview at Middlebury, 2009 VT 98, ¶ 18 n.4, 187 Vt. 208, 992 A.2d 

1014.  Thus, Appellants have effectively abandoned these two questions.  Put simply, there is no 

evidentiary basis for the Board to conclude that the project will not protect water quality and thus 

                                                 
4 In fact, Appellants experts acknowledged in discovery that they were conducting 

extensive water quality monitoring during construction but elected not to present any of that data 
to the Board, presumably because, like GMP’s data, there was no evidence of any violations of 
water quality standards during construction.  Tr.7/12/12 at 183-184 (Goll); J. Nelson, pf. reb. at 
10. 

 
5 It should be noted that the 25 NTU action level in the permit for discharges leaving the 

construction site is an instantaneous level, where as the relevant water quality standard for 
turbidity is based on the annual average in-stream NTU levels under dry weather base flow 
conditions.  See Exh. GMP-JAN-E1 at 32 (2008 VWQS).   
 

6 See GMP Brief at 18-19 (outlining why discharges above action limit do not equate to 
violations of water quality standards). 
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maintain the current classifications of the waters.  Appellants have failed to show that the 

Agency’s conclusion on this point is unreasonable and they have not rebutted the presumption of 

compliance with water quality standards, which includes water classifications.   The Board 

should find for the Applicant on Questions 1 and 2.  

 

Question 3.  Whether the Projects as proposed meet the requirements of the Vermont 
Water Pollution Control Rules, Chapter 13, including whether Stormwater discharges 
from the Projects as proposed will comply with any more stringent limitations, including 
those (i) necessary to meet water quality standards, treatment standards, or schedules of 
compliance, established pursuant to Vermont law or regulations (under authority 
preserved by section 510 of the Federal Clean Water Act), or (ii) necessary to meet any 
other Federal law or regulation, or (iii) required to implement any applicable water quality 
standards, such limitations to include any legally applicable requirements necessary to 
implement total maximum daily loads established pursuant to section 303(d) and 
incorporated in the continuing planning process approved under section 303(e) of the 
Federal Clean Water Act and any regulations and guidelines issued pursuant thereto, as 
required by Section 13.4(b)(1)(d).  
  
 Appellants’ third question asks broadly (and somewhat incoherently) whether, pursuant 

to Environmental Protection Rules Chapter 13, § 13.4(b)(1)(d),  the project “will comply with 

any more stringent limitations” necessary to meet water quality standards, federal laws or 

regulations, or other legally applicable requirements, such as those imposed by total maximum 

daily loads (“TMDLs”) for impaired waters under Section 303(d) of the Clean Water Act 

(“CWA”).  As with Questions 1 and 2, Appellants have completely abandoned this question (to 

the extent that it ever was a proper question) in terms of the evidence they presented and the 

arguments they included in their initial brief.  They have not identified in their witnesses’ 

testimony or their brief “any more stringent limitations” they believe apply to the project or are 

legally required under the categories listed in § 13.4(b)(1)(d).  Additionally, many of the 

provisions of that regulatory section have no applicability here—for example, the evidence 



Docket Nos. 7628A-E 
GMP’s Reply Brief 
September 13, 2012 

Page 16 of 72 
 
shows that the project’s receiving waters are not impaired, and therefore are not subject to any 

TMDLs under Section 303(d) of the CWA.  See Env. Prot. Rules, Ch. 13, § 13.4(b)(1)(d). 

As is evident from the plain language of these regulations, § 13.4(b)(1)(d) does not 

actually impose any specific substantive obligations on particular permits, but rather provides the 

Secretary the authority to impose more stringent limitations on specific permits where she or he 

finds such limitations are necessary to comply with the sub-items listed in that section.  Id.  

Appellants have not presented any arguments in their brief that any “more stringent limitations” 

were improperly included in the construction permit or that other such limitations are necessary 

in the construction permit to protect water quality.  Their arguments are limited to whether the 

information in the EPSC plans on silt fences and sediment traps complies with the Standards and 

Specs.  To the extent that the Board does not find that Appellants have abandoned this argument, 

there is no evidentiary basis for the Board to conclude that the construction stormwater permit is 

inconsistent with any provisions of Environmental Protection Rules, Chapter 13.  ANR and 

GMP’s extensive direct testimony demonstrates that the permit fully complies with all of the 

relevant permitting requirements for NPDES construction stormwater permits.  
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Question 4.  Whether the Projects as proposed meet the requirements of the Vermont 
Standards and Specifications for Erosion Prevention & Sediment Control, including the 
following: 

a. Whether the maximum limit of concurrent disturbance proposed by 
Applicant and lack of sediment basins or other control measures designed to 
control sediment in the EPSC Plans will lead to unauthorized discharges 
from the Project in violation of the Vermont Water Pollution Control Law, 
the Vermont Water Pollution Control Rules, or the Vermont Standards & 
Specifications for Erosion Prevention & Sediment Control.  

 
b. Whether the maximum limit of concurrent disturbance proposed by 

Applicant will lead to violations of the Vermont Water Quality Standards or 
the Interim Anti-Degradation Implementation Procedure.  

 
Appellants’ Question 4 addresses compliance with the Standards and Specs and is broken 

into several subparts addressing different portions of the Standards and Specs.  

Subparts 4(a) and 4(b) address the issue of maximum concurrent disturbance.  Appellants 

presented testimony on this issue, arguing that the limitations here are a “departure” from 

standard practice, but they have abandoned the issue in their initial brief, and present no 

argument on the point.  GMP and ANR’s evidence clearly establishes that there is no universally 

applied specific limitation on the amount of maximum concurrent disturbance for individual 

permits, and that the individual permit issued here contains appropriate limitations (including 

those concerning maximum concurrent disturbance) and protections to ensure that water quality 

is protected.  GMP Brief at 29-30.  Appellants do not mention the issue in their initial brief, and 

certainly do not point to any specific provision that would require different limitations on 

maximum concurrent disturbance.  
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c. Whether the failure of the EPSC Plans to depict silt fencing locations 
complies with the “Standard and Specifications for Silt Fence” contained in 
the Vermont Standards & Specifications for Erosion Prevention and 
Sediment Control, which require that at a minimum EPSC Plans and 
specifications shall include the location where the silt fence is to be installed. 

 
d. Whether the failure of the EPSC Plans to depict silt fencing locations will 

lead, or potentially will lead, to unauthorized discharges from the Project in 
violation of the Vermont Water Pollution Control Law, the Vermont Water 
Pollution Control Rules, or the Vermont Standards & Specifications for 
Erosion Prevention & Sediment Control.  

 
e. Whether the failure of the EPSC Plans to depict silt fencing locations will 

lead, or potentially will lead, to violations of the Vermont Water Quality 
Standards or the Interim Anti-Degredation [sic] Implementation Procedure.  

 
Subparts 4(c), 4(d), and 4(e) address the issue of how silt fences are described in the 

EPSC Plans.  These questions relate to Mr. Goll’s opinion that the EPSC plans are required to 

graphically show the location of each individual piece of silt fence on the plans.  GMP has 

addressed this point extensively in its initial brief, noting that the location where silt fence must 

be used is specifically identified in the plan sheet “details” and that such specification is the 

typical and customary way of describing such features.  GMP Brief at 18, 31.  Mr. Burke 

similarly testified that the description of the location in the details is appropriate, customary, and 

fully protective of water quality.  K. Burke pf reb. at 5.  And Mr. Goll conceded in his deposition 

that the details do identify the location, but that he would have preferred if they were shown 

graphically on each plan sheet.  Tr. 7/12/2012 at 154-157 (Goll).  

Appellants’ brief abandons Mr. Goll’s testimony on this point, and instead only further 

convolutes their silt fence argument by advancing an entirely new reason (never expressed by 

any of Appellants’ experts) for why the EPSC plans are not sufficiently clear.  Appellants now 

claim that the EPSC plans are unclear because they use symbols in the legend of the plans to 

designate locations for “construction demarcation and/or perimeter control.”  They claim that it 
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is impossible to tell which item (construction demarcation or perimeter control) should go where.  

EVT Brief at 23.   

Appellants’ confusion is self-created, stems from a failure to actually read the details of 

the plan, and reflects a fundamental misunderstanding in how such plans are implemented.   The 

legend is not the only place direction is provided to contractors on how or where to install silt 

fence (or other acceptable perimeter controls).  As explained by Mr. Nelson, the plan view sheets 

work in concert with the specific details provided in the EPSC Plan, and the specific 

requirements for where perimeter controls are required are clearly spelled out on in the details on 

Sheet C-130.   J. Nelson pf. reb. at 6-7; Exh. GMP-JAN-A8; Tr. 7/12/12 at 74-80 (J. Nelson).  

Where the legend calls for construction demarcation and/or perimeter controls, the contractor is 

required to consult the details to determine what measures must be used, as well as where and 

how to install each measure.  Depending on the location, one or both may be required.   

Appellants quote from the detail for construction demarcation (T1), and state, correctly, 

that such demarcation can be accomplished with the use of only orange tape without the use of 

silt fence.  EVT Brief at 23.  But they ignore the very next detail on that same sheet, which 

independently provides the required parameters for perimeter erosion controls.  Detail T2 on 

Sheet C-130 expressly identifies the schedule for where to install perimeter erosion controls, of 

which silt fence is one of many acceptable, interchangeable practices (see third column of Detail 

T2, Sheet C-130).  Perimeter controls must be installed according to this specific schedule, based 

on a number of factors, including slope and distance to a water resource area (WRA).  J. Nelson 

pf. reb. at 7-8; Tr. 7/12/12/ at 74-80 (J. Nelson).  Contrary to Appellants’ claims, the location 

where such measures are required is thus very clearly spelled out, and fully complies with the 

provisions of the Standards and Specs related to silt fences.  J. Nelson pf. reb. at 7-8; K. Burke pf 
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reb. at 5; Tr. 7/12/12/ at 74-80 (J. Nelson). 7  The Board should reject Appellants’ claims on this 

point and find that the EPSC Plan is both consistent with the requirements of the Standards and 

Specs and fully protective of water quality.  

f. Whether the failure of the EPSC Plans to provide calculations associated 
with the sizing of the ponds, dry ponds or level spreaders will lead, or 
potentially will lead, to unauthorized discharges from the Project in violation 
of the Vermont Water Pollution Control Law, the Vermont Water Pollution 
Control Rules, or the Vermont Standards & Specifications for Erosion 
Prevention & Sediment Control.  
 

g. Whether the failure of the EPSC Plans to provide calculations associated 
with the sizing of the ponds, dry ponds or level spreaders will lead, or 
potentially will lead, to violations of the Vermont Water Quality Standards 
or the Interim Anti-Degredation [sic] Implementation Procedure.  

 
Subparts 4(f) and 4(g) are directed at the project’s ponds, dry ponds, and level spreaders, 

and specifically question whether “the failure of EPSC Plans to provide calculations associated 

with the sizing of the ponds, dry ponds, or level spreaders” complies with the Standards and 

Specs or will lead to violations of the VWQS.  As an initial matter, Appellants have presented no 

arguments related to the calculations of sizing for ponds, dry ponds, or level spreaders, and, in 

fact, those features are not construction sediment control features, but rather refer to operational 

stormwater features, which are not regulated by the Standards and Specs.  Thus, as a matter of 

law, the Board should find for GMP on questions 4(f) and 4(g); the Standard and Specs have no 

                                                 
7 Appellants also suggest that GMP has conceded that the EPSC plans do not identify the 

location for all silt fence by selectively quoting, and mischaracterizing, portions of Mr. Nelson’s 
prefiled rebuttal testimony.  See EVT Brief at 22-23.  The cited portions of Mr. Nelson’s 
testimony make clear that he was expressing the opinion that there is not “a requirement to 
graphically show each and every location where silt fence might be required.” J. Nelson pf. reb. 
at 6-7.  He also notes that the parameters for where to install silt fence are appropriately provided 
on Sheet C-130.  Id.  This opinion is entirely consistent with ANR’s interpretation of its own 
Standard and Specs document, which allows for the location of silt fences to be described 
through the use detail sheets. K. Burke pf reb. at 5. 
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bearing on the sizing of operational stormwater features.  These questions are not well founded, 

have not been pursued by Appellants, and should be rejected.  

Appellants do allege that the EPSC Plans do not contain all of the necessary information 

for sediment traps, but there are no pending questions before the Board related to whether the 

description of sediment traps comply with the Standards and Specs.  None of Appellants’ 

questions allege that the sediment trap details are inconsistent with the Standards and Specs, or 

otherwise raise any issues with sediment trap features. See generally, Appellants’ Final 

Statement of Questions (7/06/2012).  In fact, sediment traps are not mentioned once in any of 

Appellants’ questions.  Id.  As noted above, the Board’s jurisdiction is strictly limited to 

questions presented, and sediment traps are not within that scope of review. The Board should 

find that Appellants’ questions regarding sediment traps are beyond the scope of these 

proceedings. 

To the extent that the Board does reach the issue, the facts here clearly establish that the 

sediment trap details provided in the EPSC plans are consistent with the Standards and Specs, 

and are fully protective of water quality.  Part 5 of the Standards and Specs states in relevant part 

that: 

each trap shall be delineated on the plans in such a manner that it will not be 
confused with any other features.  Each trap on a plan shall indicate all the 
information necessary to construct and maintain the structure.  If the drawings are 
such that this information cannot be delineated on the drawings, then a table shall 
be developed. 
 

Exh. GMP-JAN-A13 at 5.24 (emphasis added). When such a table is developed, the next 

paragraph of the Standards and Specs spells out certain information that must be included in the 

table.  Id.  But this provision does not require a table in every instance; ANR has interpreted the 
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provision to require a table only where the plans and drawings do not otherwise “indicate all of 

the information necessary to construct and maintain the structure.” 

 The Agency’s stormwater expert provided the Agency’s opinion that the depiction and 

description of sediment traps in the EPSC plans fully complies with this provision of the 

Standards and Specs.  Mr. Burke did not agree with Mr. Goll’s interpretation that a specific 

summary table was required in this case.  K. Burke pf. dir. at 6.  To the contrary, Mr. Burke 

expressed the unambiguous opinion that the information provided in the EPSC plans and 

drawings is “more than sufficient to allow for proper construction under the direction of the On-

Site Plan Coordinator and EPSC Specialist.”  Id.  As previously noted in GMP’s initial brief, this 

information included specifying that sediment traps would be constructed in the location of 

anticipated level spreaders, as well as supporting information on how to construct those traps in 

the detail sheets in EPSC drawings.  GMP Brief at 32 (summarizing relevant sediment trap 

construction information).  Thus, pursuant to the Agency’s interpretation of its own manual, a 

table of specific details was not required because the plans and drawings themselves provided the 

information necessary to construct the structures.  K. Burke pf. dir. at 6.  This is particularly true 

for the individual permit under appeal here because it includes significant oversight by an EPSC 

Specialist to ensure proper sizing and installation of EPSC measures, among other duties.  This 

type of oversight is not required for general permits that rely exclusively on the written 

requirements in the Standards and Specs Parts 4 and 5 to ensure proper installation of EPSC 

measures.  See Exh. GMP-JAN-A13 at 1.4 (noting that Part 5 of the manual contains “the 

technical standards required of EPSC Plans for use in obtaining coverage under the Vermont 

Construction General Permit.”); K. Burke pf. dir. at 8-9 (emphasizing oversight required by 
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OSPC coordinator and EPSC Specialist for this individual permit).  Appellants have not shown 

that this interpretation of the Standards and Specs is unreasonable or improper in this case.   

 Finally, the issue of sediment trap construction is moot, and there is no reason to revise 

the EPSC plans to add the additional summary detail Appellants now seek as their requested 

relief.  Appellants’ concern related to sediment traps is focused solely on whether or not the 

EPSC plans include an allegedly required “summary table,” which they assert is necessary to 

give the contractor guidance on how to install traps.  See EVT Brief at 24, 26.  However, all of 

the sediment traps on the site have been completed and no additional traps are needed or will be 

constructed.  Affidavit of Jeffrey A. Nelson (Attachment 1).8  Appellants have not argued that the 

constructed sediment traps were not adequately sized or that they present a risk to water quality 

as constructed.  To the contrary, Appellants’ request is purely administrative, and in the present 

context of this case, amending the permit to include the summary details Appellants request 

would serve no purpose, as the contractors will not be referring to the EPSC plans for 

construction of additional traps.  Id.  To the extent the Board reaches this issue, the claim should 

be dismissed as moot.  See Houston v. Town of Waitsfield, 2007 VT 135, ¶ 5, 183 Vt. 543, 944 

A.2d 260 (mem.) (noting that case becomes moot when “the issues are no longer live or the 

parties lack a legally cognizable interest in the outcome”). 

                                                 
8 As outlined in Mr. Nelson’s affidavit, the construction phase of the project is nearing 

completion and all major earth disturbing activities are essentially complete.  Almost 70 percent 
of the site is permanently stabilized, and another 25 percent is stabilized, has been seeded, and is 
near final stabilization based on vegetative growth.  Nelson Affidavit.  Of the entire 135 acre site, 
approximately one acre was in an “open” condition as of September 11, 2012, and another seven 
acres were only “temporarily stabilized” instead of finally stabilized because those acres may be 
re-disturbed during final clean-up of the site.  The vast majority of this “temporarily stabilized” 
area is the laydown yard (5-6 acres).  Id.  
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h. Whether the sediment control practices in the EPSC Plans are under-
designed based on the Vermont Standards & Specifications for Erosion 
Prevention and Sediment Control such that they will lead, or potentially will 
lead, to the pollution of the waters of the State of Vermont in violation of the 
Vermont Water Quality Standards and the Interim Anti-Degredation [sic] 
Implementation Procedure.  
 

The final subpart of Question 4 – subpart (h) – asks whether the sediment control features 

are under-designed such that they will lead to violations of the VWQS or the Interim Anti-

Degradation Implementation Procedure.  Appellants have presented no specific arguments 

suggesting that construction stormwater features are “under-designed.”9  In contrast, GMP and 

ANR have presented extensive testimony that explains how the site-specific EPSC Plans and the 

BMP system were developed.  GMP and ANR’s experts have expressed the opinion that the 

EPSC Plan is properly designed and that it will protect water quality. See generally, J. Nelson pf 

dir Pt 1 and Pt 4; K. Burke pf dir and pf reb.  The Board should find for GMP based on the 

affirmative, uncontested evidence offered by GMP and ANR on this issue. 

 

 

 

 

 

 

                                                 
9 Appellants have presented arguments that the operational stormwater features are not 

properly sized, based on their allegation that a different curve number should have been utilized 
for operational stormwater modeling.  The curve number issue is not related to the construction 
stormwater permit, however, as such modeling is not conducted for NPDES construction 
stormwater permits.  Appellants have not identified any other sizing requirements they allege the 
construction stormwater features do not comply with.  Appellants’ claims regarding sizing of 
operational features are addressed below in Part IV of this brief.  
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Question 5.  Whether the Projects as proposed meet the requirements of the Vermont 
Water Quality Standards, including the following:  
 

a. Whether discharges from the Projects as proposed will result in a reduction 
in the level of water quality in violation of Section 1-03.C. 

b. Whether discharges from the Projects as proposed will meet the following 
criteria: 

i. The proposed discharge is in conformance with all applicable 
provisions of the Vermont Water Quality Standards, as required by 
Section 1-04.A.1;  

ii. The receiving waters will have sufficient assimilative capacity to 
accommodate the proposed discharge, as required by Section 1-
04.A.6; and 

iii. Assimilative capacity has been allocated to the proposed discharge 
consistent with the classification set forth in Chapter 4 of the Vermont 
Water Quality Standards, as required by Section 1-04.A.7.  

c. Whether discharges from the Projects as proposed will result in violations of 
the Water Quality Criteria in Chapter 3 of the Vermont Water Quality 
Standards. 
 

 Question 5 contains several subparts that ask broadly whether the project will meet the 

requirements of certain sections of the VWQS.  The Board need not address each of these 

subparts individually, as the construction stormwater permit is entitled to a presumption of 

compliance with all of the water quality standards, and Appellants have not rebutted the 

presumption.  GMP Brief at 33-42.   

 With respect to the construction permit, it is important to emphasize that this presumption 

stems from two separate sources.  The first is EPA’s conclusion that EPSC plans which 

appropriately select, install, and maintain BMPs are presumed to ensure compliance with all 

water quality standards, including anti-degradation provisions, water classifications, and all 

specific criteria.  As the delegated state agency responsible for issuing NPDES permits, ANR 

properly applies this EPA-established presumption to its construction stormwater permitting 

decisions.  See GMP-JAN-A3 at 9 (Condition J); GMP Brief at 33-35. This presumption is not 

dependent upon Vermont law, or specific compliance with the Standards and Specs, but rather 
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stems from EPA’s proper interpretation of the Clean Water Act, which is entitled to substantial 

deference.  The second source for a substantively identical presumption is within Vermont’s 

statutory scheme.  10 V.S.A. § 1264(g), (h).  Vermont law has been interpreted to provide a 

similar, but separate, presumption when, as here, the EPSC plan conforms with the Standards 

and Specs. Sheffield Wind Project, Docket No. 252-10-08 Vtec; GMP Brief at 36-38.  Appellants 

make no attempt to show that the EPA-based presumption was inappropriately applied by ANR 

here.  As described above, the project also conforms to the requirements of the Standards and 

Specs, and thus is also entitled to a presumption of compliance with water quality standards 

under Vermont law.  Appellants have failed to come forward with the type of site-specific data 

necessary to rebut either of these presumptions.  GMP Brief at 38-42. 

 To the extent that the Board does not rely on the presumption of compliance, and does 

evaluate each subpart of this question, the record demonstrates that the project is consistent with 

the provisions broadly identified by the Appellants.  Subpart 5(a) asks whether the discharges 

from the project will result in a reduction of the level of water quality in violation of section 

1.03C.  The facts and expert opinions offered by the Agency and GMP establish that the project 

will not result in a reduction of water quality.  See GMP Brief at 42-44, 113-121.  And 

Appellants do not actually dispute this evidence – they claim that there is a “risk” to water 

quality, but do not actually allege in their brief or their testimony that construction related 

discharges will result in a reduction of water quality in any specific water body.  See EVT Brief 

at 25-27.  ANR and GMP’s expert opinions are well supported by their extensive experience in 

this field, and the Board should find for the Agency and the Applicant on this question.  

Subpart 5(b)(i) very broadly questions whether the project will comply with “all 

applicable provisions of the Vermont Water Quality Standards.”  Yet, remarkably, Appellants 
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have never actually identified which specific provisions of the VWQS they believe the project 

may violate.  Mr. Nelson testified in his prefiled direct testimony that, based on his experience, 

the project, as conditioned, would ensure compliance with all relevant VWQS.  J. Nelson pf dir. 

Pt 4 at 3.  ANR’s experts similarly testified that the project would comply with relevant water 

quality standards.  ANR 401 WQC Panel pf. dir. at 19; K. Burke pf. dir at 15.   In response to that 

testimony, Appellants’ experts did not identify a single criterion in the VWQS that they allege 

would be violated in any particular water body because of construction-related discharges.  See 

generally, Goll pf dir; Torizzo pf dir.  Appellants’ brief similarly does not identify the specific 

water quality criteria they allege will be violated.   The only individual provision of the VWQS 

Appellants mention is the general, hortatory policy statement in Section 1-02(A) of the VWQS, 

which merely incorporates general statutory policy statements contained in 10 V.S.A. §1250.  

Appellants then broadly allege that the project presents a “risk” to water quality, and therefore is 

inconsistent with this policy statement.  EVT Brief at 12, 26.  The provisions of 10 V.S.A. § 1250 

and VWQS § 1-02.A establish an important framework for implementing the State’s water 

quality policy, but they do not provide any specific standards, guidelines, or criteria that could be 

objectively enforced in a particular permit proceeding.  Rather, these general policies are given 

effect through other, more specific provisions of the state’s water quality program, including the 

construction stormwater discharge permitting program and the specific criteria contained in the 

Vermont Water Quality Standards.   

The Environmental Division addressed similar arguments in the Sheffield case.  In its 

decision, the Court expressed doubt that the general policy statements in 10 V.S.A §1250 and 

Section 1-02.A establish any specific regulatory obligations for individual projects, and further 

found that the Appellants in that case failed to present any evidence showing that the permit in 
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that case was inconsistent with these policies.  Sheffield Wind Project, Docket No. 252-10-08 

Vtec.  The Board should reach a similar conclusion here.  To the extent that these broad policy 

goals can be applied to this project, the evidence amply demonstrates that the construction 

stormwater permit is entirely consistent with the goal of protecting against and minimizing risk 

to water quality.  The permit contains numerous provisions designed to minimize risk to water 

quality in the project area, to control the discharge of wastes to the waters of the state, to prevent 

degradation, and to assure the maintenance of water quality necessary to sustain existing and 

designated uses.  See GMP Brief at 13-19 (summarizing evidence and testimony on components 

of EPSC plan).   Both ANR and the Applicant’s witnesses testified that the proposed EPSC plan 

together with the monitoring and inspection program required under the individual permit will 

protect against risk to the receiving waters and ensure compliance with all water quality 

standards.  J. Nelson pf dir. Pt 1, Pt 4; K. Burke pf dir at 11-15;K. Burke pf reb at 3-9,13 .  The 

Appellants have critiqued the proposed plan, but have failed to present concrete, credible 

evidence connecting their speculative concerns to likely water quality violations.  In short, there 

is no evidence that the project will not be entirely consistent with the broad water quality goals 

outlined in § 1250 and Section 1-02.C of the VWQS.    

Subpart 5(b)(ii) and (iii) raise questions related to assimilative capacity.  Appellants have 

not pursued these arguments; they presented no testimony from any expert concerning 

assimilative capacity, and have not argued in their initial brief that the waters do not have 

sufficient assimilative capacity.  Section 1-01. B.7 of the VWQS defines assimilative capacity as 

“a measure of the capacity of the receiving waters to assimilate wastes without lowering their 

quality below the applicable water quality standards.”  The issue of assimilative capacity is 

therefore synonymous with the broader question of whether the project will reduce water quality 
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below the applicable water quality standards.  Both GMP and ANR’s witnesses have testified 

that the project’s construction stormwater discharges will protect water quality and prevent a 

lowering of water quality below all applicable water quality standards.  Appellants presented no 

contrary evidence with respect to specific criteria.  

Appellants reference to 1-04.A.7 in subpart 5(b)(iii) is also misplaced.  Allocation of 

assimilative capacity occurs pursuant to the Agency’s “Wasteload Allocation Process.”  See 

VWQS § 1-04.B.  This allocation process is discretionary and need only be implemented when 

“the Department estimates that the existing or projected wasteloads exceed the assimilative 

capacity of the water segment, or when deemed necessary by the Secretary.” Vt Agency of 

Natural Resources, Wasteload Allocation Process, Administrative Rule 87-46 at 4-5 (1987).10  

The Agency has not made any such determinations in this case, and Appellants have not 

demonstrated that allocations of assimilative capacity are required.  The Board should find for 

GMP and ANR on these subparts.  

Subpart 5(c) again questions whether the project complies with a broad swath of water 

quality criteria in Chapter 3 of the VWQS, without actually ever specifying which specific 

criteria Appellants believe may be violated.  GMP and ANR’s experts offered their opinion that 

the project would comply with these provisions, and Appellants did not respond with evidence 

demonstrating that specific criteria would be violated.  For the reasons outlined above in 

response to Questions 1 and 2, and Question 5(b)(i), the Board should find for GMP and the 

Agency on subpart 5(c).  

 

                                                 
10 Available at: http://www.anr.state.vt.us/dec/rules/pdf/chap17.pdf (last visited 

September 12, 2012). 
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Question 6:  Whether the project as proposed complies with the Vermont Interim Anti-
Degradation Implementation Procedure, including the following: 
 

a. Whether the Projects as proposed qualifies for any of the presumptions provided 
for in Section IX.D.1 of the Vermont Interim Anti-Degradation Implementation 
Procedure, including whether discharges from Applicant’s project meet the 
requirements of a “BMP” or “treatment and control manual” that takes into 
consideration anti-degradation requirements during its adoption, per Section 
IX.D.1(a).  

 As demonstrated in the preceding sections, this project has met the requirements for the 

presumption in the Interim Procedure because its discharges are in compliance with the Vermont 

Standards and Specs, which was specifically designed to guide development of BMPs for 

construction projects to ensure compliance with Vermont’s Construction General Permit 

requirements (which require compliance with water quality standards, including anti-degradation 

provisions).  See Exh. GMP-JAN-E4, § IX.D.1(a); see also, Exh. GMP-JAN-A13 at 1.4 

(describing that the purpose of Standards & Specs is to ensure compliance with the Construction 

General Permit requirements and protect against water quality impacts).  However, it should be 

noted that, in this appeal, due to both the EPA-based presumption, and the Vermont statutory 

presumption of compliance with water quality standards for permits that have been appealed, 10 

V.S.A. § 1264(h), the Board need not refer to the Interim Anti-Degradation Implementation 

Procedure, and the KCW project need not rely upon or the presumption of compliance contained 

in that procedure, to show that it satisfies the anti-degradation policy.  While the Interim 

Procedure may have been relevant during the initial permit application process and the Agency’s 

decision, EPA’s presumption and the statutory presumption of compliance at the appeal phase 

essentially preempts the need to rely on the Agency’s procedural policy.  See 10 V.S.A. 

§ 1264(g), (h) (noting application of presumption “on appeal”).  See also Sheffield Wind Project, 

Docket No. 252-10-08 Vtec.    



Docket Nos. 7628A-E 
GMP’s Reply Brief 
September 13, 2012 

Page 31 of 72 
 

b. Whether the presumptions in Section IX.D.1 of the Vermont Interim Anti-
Degradation Implementation Procedure may be rebutted by credible and 
relevant project or site-specific information, as provided in Section IX.D.2. 

 
 This question does not actually relate to the project under consideration here but rather 

seems to ask a purely advisory question about how to interpret Section IX.D.2 of the Interim 

Policy.  GMP does not dispute that the presumption provided in the Interim Procedure is a 

rebuttable presumption.  See Exh. GMP-JAN-E4 at § IX.D.2 (“the presumption in D.1 above 

may be rebutted on a case-by-case basis if warranted by credible and relevant information 

available to the Secretary during his/her review of an application for a proposed discharge”).  

That said, the evidence here clearly establishes that Appellants have failed to offer “credible and 

relevant” information of the type necessary to rebut the presumption in the Procedure, not to 

mention the separate presumptions provided under the Clean Water Act and state statute.     

c. Whether notwithstanding any presumption in Section IX.D.1, the potential 
cumulative impact associated with a proposed discharge will result in a 
reduction in water quality warranting a complete Tier 2 review, as provided in 
Section IX.D.3? 

  
 As discussed in detail above, there is no evidence suggesting that the cumulative impact 

of the project’s construction stormwater discharges will reduce water quality.  To the contrary, 

the “best professional judgment of agency staff” determined in this case that the permit, as 

conditioned, would prevent any reduction in water quality.  ANR 401 WQC Panel pf. dir. at 18-

19; K. Burke pf. reb. at 4, 13.  Therefore, Tier 2 review is unnecessary.   

 

IV. Operational Phase Stormwater Permit 

As with the construction permit, GMP’s evidence demonstrates that the operational phase 

permit is fully consistent with the relevant regulatory requirements.  Both ANR and GMP’s 
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expert witnesses have testified that the operational stormwater system is appropriately designed, 

and will be fully protective of water quality.  While the permit authorizes the use of level 

spreaders as an alternative treatment practice for portions of the site, it is conditioned upon 

implementation of an extensive maintenance and monitoring program that will ensure long-term 

performance in the field and protect against any risks to water quality.   Should the monitoring 

demonstrate that individual level spreaders are not performing as expected, GMP is obligated to 

replace those individual features with traditional treatment practices, such as wet ponds.   

Appellants ask this Board to preemptively replace more than half of the level spreaders 

with wet ponds, but they have not demonstrated that such a drastic redesign of the system and the 

associated construction impacts are either necessary or appropriate for the protection of water 

quality.  Nor, importantly, have they demonstrated that the proposed system is inconsistent with 

any specific regulatory provisions.  

Appellants have not pursued the majority of their pending questions related to the 

operational permit.  Their claims now focus almost exclusively on the design and use of levels 

spreaders as a New-Design Alternative Stormwater Treatment Practice (“STP”).  More 

specifically, Appellants dispute ANR’s interpretation of the new-design alternative provision in 

the VSMM.  Their central claim at this point is that the method of analysis GMP used to evaluate 

the channel protection volume (“CPv”) standard does not conform to the requirements of the 

Manual, and therefore the level spreaders cannot be approved in this permit.  This interpretation 

of the Manual is not consistent with a plain reading of the document as a whole, and directly 

conflicts with the Agency’s own interpretation of the VSMM.  As discussed in GMP’s initial 

brief, Appellants’ interpretation ignores, among other things, the overarching provisions of the 

Alternative STP Design standard, which expressly provide the Agency appropriate discretion on 
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how best to determine – “to the Agency’s satisfaction” – that alternative STPs “will attain the 

applicable treatment performance standards.”  VSMM § 2.5.  Appellants ask the Board to ignore 

this critical language. They advance an argument that is clearly inconsistent with the purpose of 

the Alternative STP provision, and would render it mere surplusage, essentially prohibiting all 

alternative STPs by irrationally requiring that those alternatives nevertheless only use traditional 

approaches to analyze performance.  See GMP Brief at 91-96.  

The Agency has interpreted the Alternative STP provisions in its Manual to allow exactly 

the type of analysis conducted by GMP here.  ANR Brief at 35-38.  In its view, the analysis 

conducted by GMP, together with the required comprehensive monitoring scheme, is more than 

sufficient to ensure that the level spreader system will achieve all of the treatment standards as 

required by the VSMM.  Id.  This interpretation is entitled to substantial deference.  In re 

Stormwater NPDES Petition, Decision on Pending Motions, Docket No. 14-1-07 Vtec (Vt. 

Envtl. Ct. Aug. 28, 2008) (citing Conservation Law Foundation v. Burke, 162 Vt. 115, 121 

(1993)).  Appellants have not shown that ANR’s reading of its own Manual is clearly erroneous, 

as they must to succeed on this central issue.  Rogers v. Watson, 156 Vt. at 489, 594 A.2d at 412. 

Appellants also raise a number of other ancillary concerns related to the modeling and 

monitoring of the operational stormwater system that are similarly unfounded.  All of 

Appellants’ arguments are addressed below in the context of Appellants’ pending questions on 

the operational phase stormwater permit.  GMP also addresses Appellants’ specific requests for 

relief in its responses to the pending questions.   
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Question 7: Whether the Project as proposed will result in the maintenance of the 
classification of any impacted waters, as required under 10 V.S.A. § 1258(a). 
 
Question 8: Whether the stormwater discharges from the Project as proposed will reduce 
the quality of the receiving waters below the classification established for said waters, 
pursuant to 10 V.S.A. § 1263(c). 
 
 GMP’s responses under these questions largely mirror its responses under Appellants’ 

Questions 1 and 2, above, which ask the same questions in relation to the construction 

stormwater permit.  To summarize, the classifications of the State’s waters and maintenance of 

those classifications per the issuance of discharge permits are duties that have been delegated to 

ANR.  Therefore, ANR’s decisions in these areas must be accorded great deference.  

Furthermore, the water classifications are part of the VWQS.  In this proceeding, the project is 

accorded a presumption of compliance with the VWQS.  10 V.S.A. § 1264(h).  Appellants have 

not provided any testimony or evidence related to the classifications of the project’s receiving 

waters, nor have they provided any testimony or evidence that could demonstrate that the 

project’s operational-phase stormwater discharges will cause or contribute to a failure of the 

receiving waters to maintain their classifications.   

 Regardless of the presumption, GMP has provided sufficient evidence to show that the 

classifications will be maintained.  JAN pf dir Pt 2 at 14; Exhs. GMP-JAN-C3 through C19; JAN 

pf dir Pt 4 at 19-22; JAN pf supp at 2-8; JAN pf reb at 13-15,25-26, 30-31, 53-54.  GMP’s 

evidence is supported by the evidence offered by ANR.  Burke pf dir at 19; ANR 401 Panel pf 

dir; Burke pf reb at 13-14.  Finally, the extensive water quality monitoring programs that are 

conditions of the project’s operational stormwater permit and Water Quality Certification, 

described below, provide an additional layer of security that any potential adverse impacts to 

water quality will be identified and remedied promptly.  Thus, there is no reasonable likelihood 
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that the project’s receiving waters will not maintain the level of water quality necessary to 

maintain their classifications.  Please refer to GMP’s responses to Questions 1 and 2, above, for 

additional detail regarding maintaining classifications of the receiving waters.    

 

Question 9: Does the project specify the use of BMPs as required under 10 V.S.A. 
§ 1264(e)(1)? 
 
 The answer to this question is clearly yes.  The term “best management practices” 

(BMPs) is defined by statute as “a schedule of activities, prohibitions of practices, maintenance 

procedures, and other management practices to prevent or reduce water pollution.”  10 V.S.A. 

§ 1264(a)(2).  This definition is very broad and is not limited by reference to any specific 

practices, regulations, or other publications.  As stated in § 1264(e)(1), the statute merely 

requires that a permit for a new stormwater discharge must “specify the use of best management 

practices.”  It does not further narrow or limit the broad definition supplied in § 1264(a)(2).   

 The operational stormwater permit for the KCW project incorporates the operational 

stormwater plans, which provide a detailed depiction of the best management practices that 

compose the project’s stormwater management system.11  See Exh. GMP-JAN-C21, Condition 

11, Exh. GMP-JAN-C4.  The project’s BMPs/STPs include 31 level spreaders, multiple wet 

ponds and dry ponds, as well as stone-lined channels and grass swales that treat stormwater and 

serve to direct it to the other treatment practices.  The permit also contains specific conditions 

that require proper operation and maintenance of the project’s best management practices.  

Permit Condition 12 contains the bulk of the maintenance and inspection requirements.  Finally, 

                                                 
11 As explained above, the term “STPs” has been used throughout this brief when 

referring to best management practices used specifically for the treatment of operational 
stormwater. 
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the permit contains the requirement that GMP must submit a written report documenting the 

permittee’s annual inspection of the operational stormwater system.  Exh. GMP-JAN-C21, 

Condition 12(c).  In sum, the permit not only requires the use of structural BMPs, but requires 

various non-structural BMPs such as maintenance and reporting requirements. 

 It is not clear what Appellants hoped to establish in their case with respect to this 

question.  GMP demonstrated that the operational stormwater plans specify the use of “activities, 

prohibitions of practices, maintenance procedures, and other management practices to prevent or 

reduce water pollution.”  10 V.S.A. § 1264(a)(2).  The BMPs specified in the plans include 

“Acceptable STPs” from the VSMM as well as “Alternative STPs” as specified in the VSMM.  

Although Appellants do not agree with GMP’s use of level spreaders, their criticisms fall short of 

showing that these practices are not BMPs.  Appellants’ specific critiques of the level spreaders 

proposed in this project are addressed in response to Questions 13(a) and (b), below. 

Question 10: Should the project and permit contain any additional conditions, 
requirements, or restrictions to achieve and maintain compliance with the VWQS as 
provided under 10 V.S.A. § 1264(e)(1)? 
 
 The KCW project is being constructed, and will be operated, under a host of conditions, 

requirements, and restrictions that will achieve and maintain the VWQS, among other things.  

These conditions and restrictions are contained in the operational stormwater permit as well as in 

the construction stormwater permit, the Section 401 Water Quality Certification, the Certificate 

of Public Good, and other permits.  No additional conditions, requirements, or restrictions are 

necessary to protect water quality.  In their initial brief, Appellants suggested three additional 

conditions that would apply to the operational stormwater permit.  None of their suggested 

conditions are reasonably related to the protection of water quality and none are necessary here 

to maintain compliance with the VWQS.   
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 GMP is requesting that the Board reissue the same operational stormwater permit, with 

the same conditions, that ANR issued the project.  That permit contains the following conditions 

to ensure the maintenance of the VWQS in the project’s receiving waters: 

2.  Revocation:  10 V.S.A. § 1267 provides as follows: 
 
The Secretary may, after notice and opportunity for a public hearing, revoke, 
modify or suspend this permit if it is found that the permittee submitted false or 
inaccurate information in its application or has violated any requirement, 
restrictions, or condition of this permit, or if there is any change in any condition 
that requires either a temporary or permanent reduction or elimination of the 
permitted discharge.  The Secretary shall impose conditions as the Secretary 
deems necessary for regulating the discharges of a permittee whose permit has 
been revoked, modified or suspended.  Revocation shall be effective upon actual 
notice thereof to the permittee. 
 
. . .  
 
6.  Right of Entry:  The permittee shall allow the Secretary, or his or her 
authorized representatives, at reasonable times, upon presentation of credentials, 
to enter upon and inspect the permitted premises, and the stormwater collection, 
treatment and control system and to sample any discharge to determine 
compliance with this permit and to have access to and inspect and copy any 
records required to be kept pursuant to this permit. 
 
. . .  
 
11.  Approved Project Design:  This project shall be constructed and operated in 
accordance with the following site plans and details prepared by Krebs & Lansing 
Consulting Engineers, Inc. and all supporting information prepared by both Krebs 
& Lansing Consulting Engineers, Inc. and Vanasse Hangen Brustlin (VHB), Inc., 
the initial application dated 9/20/2010 with final revisions on August 10, 2011 
(submittal date).   
 
[List of drawings with submittal and modification dates provided in permit.] 
 
. . .  
 
12.  Maintenance and Inspection Reporting Requirements: 
 

a. The infiltration basin, wet ponds, dry ponds, grass channels, level 
spreaders, vegetated buffers, and related stormwater collection, treatment and 
control system shall be maintained in good operating condition at all times 
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and shall be inspected annually and cleaned as necessary to maintain 
design specifications.  The inspections shall be conducted between the 
conclusion of spring snow melt and June 15th of each year. 

 
b. Any sediment removed from the stormwater collection, treatment, and 
control system shall be disposed of properly in accordance with state and 
federal statutes and regulations. 

 
c. By July 15 of each year the permittee shall submit a written report to 
the Department of Environmental Conservation, . . . .  This report shall 
include, at a minimum:  

 
i. for the first report, an inspection and designer’s certification that the 

project was built in compliance with the Approved Projct Design per 
[Condition] #11 above; 

 
ii. the dates and details of any cleaning and maintenance operations 

carried out in the preceding year; 
 
iii. a narrative summarizing the results of any inspections conducted in the 

preceding year and highlighting any stormwater related problems 
encountered, and all remedial steps taken in response[.] 

 
d. Should any erosion problems occur, the permittee is required to 
immediately correct any such problems. 

 
e. Any basins, grass channels, or related stormwater devices used during 
construction for erosion control shall be inspected and cleaned to design 
specifications immediately after construction has been completed.  

 
. . . 
 
14.  Monitoring, Reporting and Alternative System Study Requirement: 
 
The Operational Phase Stormwater Management Alternative Design and 
Performance Monitoring Plan, prepared by VHB, Inc., dated 9/20/2010, and last 
revised 12/9/2010, shall not commence until the new-design alternative treatment 
system has been in place for one full year from the date of construction 
completion.  . . .  
 

a. Within six (6) months of the close of the three (3) year monitoring period, 
the permittee will submit a written report to the [DEC].  This report shall 
include at a minimum: 
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i. a narrative summarizing the alternative system study design and the 
monitoring protocol followed, a complete data set including all water 
quality monitoring data, site visit information, observations, and 
copies of all photographic and video documentation, including all 
applicable analytical sample results from a VT DEC certified 
laboratory;  

 
ii. all precipitation data and weather information applicable to the study 

duration; 
 
iii. all recorded flow measurements as required by the study; 
  
iv. a flow-weighted data analysis of the stormwater treatment pollutant 

removal efficiencies for total suspended solids (TSS) and total 
phosphorous (TP) as required by the study;  

 
v. a narrative summarizing the study results. 

 
b. Measurement of the effectiveness of the new-design alternative system in 
meeting performance standards, as defined below, is dependent upon either:  
 

i. Water chemistry data results from samples of concentrated flow that 
represent inflow of runoff to the system and outflow of overflow from 
the system in comparison to one another; or 

 
ii. Absence of concentrated flow from the system, thereby concluding 

that the system is providing pollutant retention to the degree necessary 
to meet applicable requirements of the VSMM. 

 
c. Monitoring activities as they are referenced above are defined as: 
 

i. Photographic documentation, video documentation, and water quality 
sampling, when there is presence of concentrated flow (as described in 
#14.b.i. above); or 

 
ii. Only photographic and video documentation when there is absence of 

concentrated flow. 
 
If the Agency determines that the proposed new-design alternative system does 
not meet the performance standards . . . , and the applicant is not able to modify 
the system to correct or address the deficiency to the satisfaction of the Agency 
within a reasonable period of time, but not to exceed 1 year, then the permit 
applicant shall immediately submit an application for a permit amendment, and 
upon approval of the amendment shall immediately implement acceptable 
stormwater treatment practices . . . . 
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 This series of requirements and conditions is the most stringent set of conditions ever 

imposed by the Agency in an operational stormwater permit, and the conditions work in concert 

to ensure that the project is appropriately designed, constructed, and operated in a manner that 

protects water quality.  Condition 11 demonstrates that the project is required to be constructed 

in accordance with all of the plans that were submitted to the Agency and consistent with all of 

the supplemental information that GMP submitted to the Agency as part of its application 

materials—all of which were submitted to the Board in this appeal.  Conditions 2 and 6 show 

that the Agency has the authority to inspect the premises and sample stormwater discharges to 

determine permit compliance, and, in the case of noncompliance, to revoke the permit, or modify 

or suspend the permit.  The permit may also be suspended, modified, or revoked if the Agency 

finds that any of the application materials contained false or inaccurate information. 

 Condition 12 sets out the inspection requirements that apply to the entire stormwater 

system, including the provision that erosion problems must be “immediately correct[ed].”  Per 

Condition 12, GMP is required to report its inspections to the Agency every summer, which 

allows time for the Agency to address any problems during times of the year when construction 

and earthwork could occur, if needed.  Condition 12 also requires that the STPs be maintained 

and cleaned out as necessary to keep them in their proper operating condition.   

 Condition 14, as well as Condition 9 (see Note with Condition 9), show that GMP’s 

monitoring plan for the level spreaders (Exh. GMP-JAN-C10, Section 5.0) is also a permit 

condition.  The monitoring plan includes two parts: (1) video and photo-documentation of level 

spreader and vegetated buffer performance; and (2) water quality sampling and analysis of water 

that enters and is discharged from level spreaders.  The monitoring plan is very robust as both 
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parts of the plan are being conducted at the level spreader system and at the receiving water that 

receives the level spreader discharges.  Under Condition 14 and the monitoring plan, GMP is 

required to report the results of the monitoring to DEC on an annual basis for the three year study 

period.    

 While it is not a condition of the operational stormwater permit, GMP is also required to 

conduct an extensive water quality monitoring program in the project’s receiving waters as a 

condition of its Section 401 Water Quality Certification.  Exh. GMP-JAN-E6, pp. 24-25, 

Conditions G, H, I, J; Exh. GMP-JAN-E13.   This monitoring program is a condition of the 

project and is tailored to assess the effects of the project’s construction and operation on the 

area’s receiving waters.  Exh. GMP-JAN-E13, § 1.1.  In addition to the monitoring requirements 

that are specifically targeted at the operational stormwater treatment system, the Section 401 

monitoring will provide another opportunity for GMP and the Agency to assess whether the 

receiving waters are achieving and maintaining compliance with the VWQS.  The annual reports 

that must be submitted to the Agency are an additional tool to determine whether the stormwater 

management system needs to be modified in order to maintain compliance with the VWQS.  The 

first annual report (Exh. GMP-Redirect-1), demonstrates that the receiving waters remain in full 

compliance with the VWQS.    

 Appellants have suggested three additional conditions related to the operational 

stormwater permit.  EVT Brief, pp. 56-57.  Two of these conditions relate to the level spreader 

and vegetated buffer designs and GMP’s modeling of these systems.  These conditions are 

addressed below in response to Appellants’ Questions 13(a) and (b), which specifically address 

the level spreaders.  However, the final condition relates to water quality monitoring locations 

and Appellants have asked the Board to add a monitoring condition that would require GMP to 
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monitor water quality “at the actual discharge points identified on Exhibit GMP-JAN-C4.”  EVT 

Brief at 57.  This proposed condition is appropriately addressed here, in the context of the 

project’s existing monitoring conditions.   

 In the context of discharge permits undergoing de novo review at the Environmental 

Court, the Vermont Supreme Court has held that any new conditions must, at a minimum, be 

supported by the evidence presented in the appeal.  In re Entergy Nuclear Vt. Yankee Discharge 

Permit, 2009 VT 124, ¶ 55, 187 Vt. 142, 989 A.2d 563.  In this case, Appellants have not pointed 

to any provision of statute, regulation, or Agency guidance that requires monitoring at all, let 

alone any particular monitoring regime for discharge permits.  Additionally, none of Appellants’ 

witnesses are water quality experts or have any particular educational background or experience 

or expertise that suggests they are qualified to offer expert opinions regarding proper water 

quality monitoring protocols to assess whether Vermont’s waters are meeting the VWQS.  

Instead of offering any legal documentation or evidence to support their proposed condition, 

Appellants simply claim that their approach would somehow be better than the comprehensive 

monitoring scheme developed by the Agency and GMP’s water quality experts, all of whom 

have extensive prior experience in conducting similar monitoring studies in Vermont.  GMP’s 

monitoring plans already include monitoring at some of the project’s discharge points, but 

Appellants’ request for the Board to require a host of additional monitoring locations is not 

supported by any evidence and therefore must be rejected.  Id. 

 In contrast to the lack of evidentiary support for Appellants’ requested condition, GMP 

and ANR offered expert witnesses qualified to testify regarding monitoring of Vermont’s waters 

to assess impacts from stormwater discharges.  Both GMP witness Jeffrey Nelson and ANR 

witness Kevin Burke testified that the monitoring locations described in GMP’s various water 
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quality monitoring plans are appropriate to capture possible impacts from the project’s 

stormwater discharges.  Tr. 7/12/2012 at 116-18 (Nelson); Tr. 7/13/2012 at 160-61 (Burke). 

   The monitoring plan for the level spreader/vegetated buffer systems includes monitoring 

the receiving streams at the points where the discharges (if any) from the vegetated buffers will 

reach the streams.  Exh. GMP-JAN-C10, pp. 5-6.  Then, separately, the conditions of the Section 

401 WQC require monitoring further downstream at locations established in consultation with 

DEC water quality specialists in order to best capture the effects of project activity on the 

receiving waters.  Exhs. GMP-JAN-E6, p. 24, GMP-Redirect-1, § 2.2.  Another one of the 

guiding principles behind the monitoring locations was to choose locations where GMP could 

collect samples of aquatic biota that could be compared appropriately to DEC’s aquatic biota 

indices.  See Exhs. GMP-JAN-E3 at 14, GMP-Redirect-1, § 3.0; Tr. 7/12/2012 at 116-17 

(Nelson).  Aquatic biota include fish and macroinvertebrates.  Sampling for aquatic biota is 

especially important for determining compliance with the VWQS because aquatic biota are a 

surrogate for the overall health of a water body.  JAN pf supp at 4-5; Exh. GMP-JAN-E3, p. 12.  

The remainder of the VWQS are designed to support aquatic life and the other designated uses; 

therefore, to the extent that aquatic life is thriving, the water is in compliance with the VWQS.  

JAN pf supp at 5.  Additionally, DEC has developed indices or metrics for fish and 

macroinvertebrates to measure water quality in a variety of water types.  JAN pf supp at 4; Exh. 

GMP-JAN-E5.  See also Exh. GMP-JAN-E3 at 13-14.  These metrics allow a researcher to 

compare an aquatic biota sample from a stream to DEC’s criteria to determine the extent of the 

sampled stream’s compliance with the VWQS.  See Exh. GMP-JAN-E3 at 12-16.  For both types 

of biota, DEC’s indices require sampling in waters that have a certain minimum size drainage 

area that corresponds to viable aquatic habitat.  The uppermost reaches of mountain streams are 
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generally too small to host sufficiently robust aquatic biota populations and cannot be properly 

compared with DEC’s scientifically valid indices.  Collecting aquatic biota that cannot be 

compared to known indices would be of little use in determining compliance with the VWQS.  

This rationale guided GMP and ANR’s decision to locate monitoring stations so that the 

monitoring could yield more scientifically useful information.  Tr. 7/12/2012 at 117 (Nelson); 

Exh. GMP-Redirect-1, § 3.0.  

 Appellants have suggested that the chosen monitoring stations are too far downstream to 

capture the project’s impacts on the further upstream discharge locations.  However, both Kevin 

Burke and Jeffrey Nelson testified that any upstream impacts would show up in the monitoring 

results in the downstream locations.  Tr. 7/12/2012 at 117 (Nelson); Tr. 7/13/2012 at 161 

(Burke).  Appellants’ critique also conveniently ignores the separate requirement to monitor the 

performance of the level spreaders and the vegetative buffers to ensure that they are performing 

as expected.  This will provide monitoring data right at the level spreaders.  

 In sum, the evidence presented by GMP and ANR, through expert witnesses, shows that 

the required monitoring program will effectively monitor impacts across all receiving waters – 

from the top of the treatment chain at the level spreaders themselves, to points of analysis 

downstream which will provide scientifically valid data that can be used to evaluate water 

quality impacts upstream of those points.  Appellants did not provide any evidence to show that 

their proposed condition is reasonable or necessary to ensure that water quality standards are not 

violated.   The evidence does not support imposing this additional condition on the operational 

stormwater permit or the Section 401 WQC. 
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Question 11: Is the presumption in 10 V.S.A. § 1264(g)(1) applicable to this project by way 
of § 1264(h)? 
 
 Based on the plain language of 10 V.S.A. § 1264(h) the KCW project is entitled to the 

presumption of compliance with the VWQS that is contained in 10 V.S.A. §§ 1264(g)(1).   GMP 

has explained, in detail, how this project meets all of the permitting standards contained in 

§ 1264(e) that guarantee that the presumption applies to the project.  GMP Brief, Part IV, 

Conclusions of Law, Subsections (B), (C), pp.73 -101.  Appellants have argued that GMP’s 

proposed discharges are not consistent with the VSMM, and thus the project is not entitled to the 

presumption, but their arguments fail, as demonstrated by GMP’s initial brief and responses to 

Questions 13 and 14, below.  The effect of the presumption is to shift the burden of proof to 

Appellants to establish that the project will cause or contribute to a violation of the VWQS. 

   Appellants failed to offer any evidence that could tie any aspect of the project to any 

type of violation of a VWQS in any of the receiving waters.  As the Supreme Court and the 

Environmental Court have noted, the decision of “whether a discharge ‘contributes’ to a 

violation of water quality is not absolute, but rather, is a ‘distinct, multi-layered issue’ that is to 

be based on ‘a particularized, fact-specific determination on a case-by-case basis.’”  In re 

Stormwater NPDES Petition, Decision on Pending Motions, Docket No. 14-1-07 Vtec (Vt. 

Envtl. Ct. Aug. 28, 2008) (quoting In re Stormwater NPDES Petition, 2006 VT 91, ¶¶ 28, 26, 

180 Vt. 261, 910 A.2d 824).  None of Appellants’ experts offered the type of fact-supported 

opinion necessary to demonstrate that a discharge from the project would cause a VWQS 

violation.  Additionally, none of Appellants’ evidence was sufficient to allow the Board to make 

this type of a determination.  Thus, Appellants have not rebutted the presumption and the Board 

should rule that the project will not cause or contribute to a violation of the VWQS. 
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Question 12: Whether the project as proposed complies with the Vermont Stormwater 
Management Rule, Chapter 18 of the Environmental Protection Rules, including the 
following: 
 

a. Whether Applicant failed to completely describe the Project in its application 
materials such that it needs to submit an additional permit application in order 
to avoid circumvention of the requirements of the Stormwater Management 
Rule, as required by § 18-303. 

 
 There is nothing about the KCW project or GMP’s approach to developing or permitting 

the project that relates to § 18-303 of the Stormwater Management Rule.  Section 18-303 

addresses the situation where developers might carry out a larger development in stages and 

attempt to avoid operational stormwater permitting requirements at each stage.  Tr. 7/13/2012 at 

168-169 (Burke).  This can occur because operational stormwater permits are not required for 

development unless it creates certain sized areas of impervious surfaces.  Env. Prot. Rules § 18-

302.  Therefore, smaller developments that involve impervious areas below the permitting 

thresholds can proceed without applying for an operational stormwater permit.   The 

Circumvention provision gives the Agency the authority to require developers to apply for an 

operational stormwater permit when it determines that a set of small projects is actually a set of 

components of a single project that does trigger the permit requirements. 

 GMP did not attempt to avoid operational stormwater permit requirements here.  

Appellants did not argue that there were any additional areas of impervious surface associated 

with the KCW project that GMP did not include in its permit application.  In their initial post-

hearing brief, Appellants did not make any argument that the Circumvention provision should be 

applied in this case.  They are not permitted to raise a new argument in their reply brief.  

Eastview at Middlebury, 2009 VT 98, ¶ 18 n.4.  During hearings, Appellants’ attorney suggested 

that the Circumvention provision might apply here in response to the locations that GMP used in 



Docket Nos. 7628A-E 
GMP’s Reply Brief 
September 13, 2012 

Page 47 of 72 
 
the receiving waters to demonstrate compliance with the CPv Treatment Standard.  Tr. 7/13/2012 

at 119-120 (Hershenson and Burke).  However, there is no indication that the Circumvention 

provision would apply to such a situation and the Agency has not used it in such a manner.  Tr. 

7/13/2012 at 168-169 (Burke).  Even if it did, the provision merely gives ANR the authority to 

require a person “to submit a permit application for the component parts.”  Env. Prot. Rules, 

§ 18-303.  GMP already has submitted a permit application for all parts of the KCW project.  

While Appellants may have preferred a different choice of locations to show CPv compliance, or 

a different permit decision from the Agency, the Circumvention provision does not provide them 

any relief in this situation.      

b. Whether discharges from the Project as proposed are consistent with the 
treatment standards for new development under the Vermont Stormwater 
Management Manual, pursuant to § 18-306(a). 

 
 Section 18-306(a) applies to this project under § 18-306(a)(1), which requires that 

operational stormwater discharges “from new development and expansions” must obtain a 

permit “consistent with the treatment standards for new development in the Vermont Stormwater 

Management Manual.”  Thus, this provision simply reiterates the statutory requirement that 

operational stormwater permits must be consistent with the VSMM.  See 10 V.S.A. § 1264(e)(1).  

GMP addressed this requirement, in detail, in its initial brief.  GMP Brief at 89-99.   

 As with their prefiled testimony, exhibits, and strategy during the hearings in this matter, 

Appellants’ initial brief has only criticized the KCW project’s ability to meet one of the five 

Treatment Standards in the VSMM—the Channel Protection treatment standard (“CPv”).  

Additionally, their critique only extends to the level spreader/vegetated buffer treatment 

practices.  To the extent Appellants have emphasized any points related to the level spreaders 

and CPv in their initial brief that GMP did not already address in its initial brief, those points are 
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addressed under Question 14(a), below.  With respect to the remainder of the Treatment 

Standards and STPs, GMP rests on its initial brief, prefiled testimony, and exhibits, as that 

evidence has not been challenged by Appellants.  

c. Whether the Project as proposed employs best management practices to control 
regulated stormwater runoff, pursuant to § 18-306(b). 

 
 Section 18-306(b) is another provision that is redundant with the statutory requirements 

for operational stormwater permits in that it requires the use of BMPs to manage and treat 

operational phase stormwater runoff.  Cf. 10 V.S.A. § 1264(e)(1).  The Project clearly employs 

BMPs and GMP has already addressed the fact that the KCW project meets this requirement in 

response to Question 9, above, and in its initial brief at pages 99-100.   

d. Whether discharges from the Project as proposed will achieve and maintain 
compliance with the Vermont water quality standards, pursuant to § 18-306(c).  

 
 Similar to Appellants’ Questions 12(b) and (c), the regulatory provision cited here 

overlaps with a similar statutory provision, 10 V.S.A. § 1264(e)(1), that Appellants previously 

cited in association with their Question 10, above.   Section 18-306(c) states that an operational 

stormwater permit “shall contain such additional conditions, requirements, and restrictions as the 

Secretary deems necessary to achieve and maintain compliance with [the VWQS].”  This 

language is identical in all relevant respects to the language in § 1264(e)(1) to which Appellants’ 

Question 10 refers.  Therefore, GMP relies on its response to Appellants’ Question 10, above, to 

respond to this question. 
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Question 13: Whether the Project as proposed complies with the Vermont Stormwater 
Management Manual, including the following: 
 

a.  Whether Applicant’s proposed use of level spreaders as an Alternative STP 
design, notwithstanding that the Project does not qualify to use the Watershed 
Hydrology Protection Credit set forth in Section 3.7 of the Vermont Stormwater 
Management Manual, complies with the requirements of the Vermont 
Stormwater Management Manual. 

 
 This question reflects Appellants’ longstanding misperception that the proposed level 

spreaders are illegitimate and improper due to the fact that GMP is not taking advantage of the 

Watershed Hydrology Protection Credit (WHPC) that is available for use by renewable energy 

projects such as KCW.  This misperception seems to stem from a belief that the level spreader 

design criteria that ANR approved when it adopted the WHPC are valid only when implemented 

as part of the WHPC.  This belief is simply wrong.  GMP has properly applied and met the 

requirements to use level spreaders as a new-design alternative STP under VSMM § 2.5.2.   

 Appellants’ misperception has also led to the suggestion that GMP is gaining some type 

of unfair advantage by using level spreaders without conforming to the site design characteristics 

of the WHPC.  Again, this is incorrect.  If GMP had applied to use the WHPC and met all of the 

site design characteristics of the WHPC, then it would have been entitled to a complete waiver 

from satisfying the Water Quality, Groundwater Recharge, and Channel Protection treatment 

standards.  Exh. GMP-JAN-C1 (Env. Prot. Rules, Ch. 18, Subchapter 4, Section B, § 3.7).  GMP 

would not have needed to conduct any of the STP design, modeling, analysis, or implementation 

necessary to show that its stormwater management system could meet those standards.  GMP 

also would not have been separately required to monitor any level spreaders it implemented.  But 
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instead of gaining all of these benefits of the WHPC, GMP did not apply for12 or receive the 

WHPC.  Therefore, GMP was required to demonstrate, to the satisfaction of the Agency, that 

there is a reasonable certainty that its STPs will meet all five of the treatment standards.  

Additionally, because the level spreaders were approved as new-design alternative STPs, GMP is 

required to conduct intensive monitoring of the level spreaders and report all results to ANR, as 

described in response to Question 10, above.  GMP must also be prepared to replace the level 

spreaders if they do not meet the performance standards and cannot be adequately modified to 

meet those standards.  VSMM § 2.5.2; Exh. GMP-JAN-C21, Condition 14(c).   

 GMP’s initial brief described in detail how the application materials submitted to ANR 

and to the Board in this proceeding demonstrate that the level spreader/vegetated buffer STPs 

meet all applicable requirements of the Manual.  GMP Brief at 44-71, 73-100, 101-107.  

Appellants’ brief raised a few issues related to this question that are addressed here. 

 Appellants complain that the “designer’s certification of compliance” for the operational 

stormwater permit was “on a generic form.”  EVT Brief at 34.  Appellants attribute the “generic 

form” comment to the testimony of Jeff Nelson, but in fact in the cited transcript excerpt, Tr. 

7/11/2012 at 112-13 (Nelson), it is clear that the discussion of the “generic form” relates to the 

certification that accompanied the construction stormwater permit, not the operational permit.   

Moreover, the designer’s certification, as quoted in Appellants’ brief, certifies to the truth and 

accuracy of all of the permit materials, which include the design information for the system and 

                                                 
12 Appellants’ brief suggests that GMP’s application materials are deficient because they 

did not include sufficient information on factors that would have been at issue under the WHPC.  
See EVT Brief at 31-32.  This criticism is misplaced, of course, because, as GMP has repeatedly 
asserted, it did not apply for the WHPC; therefore, it was under no obligation to provide 
information related to the WHPC criteria.   
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the detailed analysis and explanations as to how the level spreaders will meet the treatment 

standards and achieve long term performance in the field.   

 Contrary to Appellants’ assertion, Exhibit GMP-JAN-C10 is not the “only document 

submitted with the application that provides any detail as to how the system will arguably 

achieve the requisite performance standards.”  EVT Brief at 38.  While that exhibit is focused on 

the level spreader systems, GMP submitted a host of information contained in the other exhibits 

that explains how the level spreaders will operate and how they are involved in meeting various 

treatment standards.  Appellants’ experts also had access to GMP’s stormwater models and 

modeling outputs.  The same modeling information had been provided to the Agency with the 

initial application.  The only issue related to the treatment standards that Appellants raised, even 

with access to all of this information, was whether GMP used the correct method to demonstrate 

that the level spreaders would meet the Channel Protection (CPv) treatment standard.    

 The CPv issue was addressed in exhaustive detail in GMP’s initial brief.  In sum, GMP 

has reasonably interpreted the ambiguous provisions of the VSMM regarding how an applicant 

must demonstrate, to the Agency’s satisfaction, that there is a reasonable level of surety that the 

new-design alternative STP will meet the treatment standards.  The Agency testified at hearings 

that it interprets the Manual in the way that GMP has understood it, which allows an applicant to 

show that a new-design alternative STP can meet the CPv treatment standard by performing the 

CPv analysis using the “alternative design standard.”  Tr. 7/13/2012 at 111,135-38, 146, 148-49 

(Burke).  Appellants have not shown that this is an unreasonable or clearly erroneous 

interpretation of the Agency’s own regulatory document.  Appellants have also not even 

attempted to demonstrate that the intent of the Manual or the stormwater program would be 

undermined by using the CPv alternate design standard in this case, where the level spreaders 
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provide the same type of disconnection that is provided by the credits contained in Section 3 of 

the Manual.  Nor have Appellants drawn any connection between the CPv compliance methods 

used here and any threat to water quality.  Thus, the Board should defer to the reasonable 

interpretation offered by the Agency and GMP.   

 In their initial brief, Appellants suggested that the Board implement a new condition on 

the KCW operational stormwater permit that would address their concerns about the CPv 

treatment standard.  EVT Brief at 56, #2.  This proposed condition would require GMP to 

demonstrate that the level spreaders meet the CPv standard using the traditional method for 

calculating CPv compliance, as would be provided by Acceptable STPs such as detention basins.  

Specifically, Appellants ask the Board to require GMP to show that the level spreaders will 

provide 12 to 24 hours of extended detention storage for collected stormwater.13  The Board 

should reject this additional condition because it would undermine the theory and intent behind 

GMP’s use of the level spreaders, which is to disconnect stormwater runoff, avoid collecting it 

and artificially storing it for release via a point source, and to allow it to be dispersed widely over 

the site’s natural existing land cover to best mimic the site’s natural hydrology.  JAN pf reb at 

14-15.  These goals are widely supported in Vermont’s stormwater management program, e.g., 

VSMM § 3.0, and by stormwater management experts generally, including EVT’s witness, 

Donald Lake.  Tr. 7/16/2012 at 18-20 (Lake).   

                                                 
13  This requested condition would also have GMP use a CN value of 96 to model runoff 

from the access road and crane paths and “provide scientific support for the modeling 
assumptions used to model the flow of water through the vegetated buffer area.”  EVT Brief at 
56.  GMP has addressed the CN issue in response to Appellants’ Question 13(e) and has 
provided scientific support for its modeling assumptions in the buffers in response to Appellants’ 
Question 13(b). 
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 Additionally, the alternative design standard for measuring CPv compliance is just as 

protective of water quality as the traditional standard because the alternate standard involves 

proving that stormwater discharges will not reach the receiving waters at any higher peak flow 

rate than they would if they had been discharged from a traditional stormwater basin.  VSMM 

§ 1.1.2 at 1-6.  Thus, the effect on the receiving waters must be the same, whether the traditional 

or alternative design standard is used; it is merely the means of achieving it that is different.  In 

this case, the monitoring program required for the level spreaders will ensure that they are 

performing as modeled, which further reduces the risk that discharges from the level spreaders 

would reach a point where they could cause any harm to the receiving waters. 

 Appellants’ proposed condition would do nothing to add any further protection to water 

quality, and would be potentially more harmful because it could require that the level spreaders 

act more like large detention basins.  As such, the level spreaders would be less capable of 

mimicking natural hydrology on the site.  This condition would also undermine the potential for 

the KCW project to provide valuable performance data on this low-impact stormwater 

management technique within high-elevation Vermont conditions.  See Tr. 7/13/2012 at 155 

(Burke) (explaining why ANR believes that replacing level spreaders with basins at this site 

would be counter-productive). 

b. Whether the application, as submitted, supplies the details, required in sections 
2.5 and 2.5.2 of the Vermont Stormwater Management Manual, necessary to 
provide a reasonable level of surety that the level spreaders and “rock 
sandwiches” will achieve the requisite performance standards. 

 
 Rock sandwiches are not STPs.  They were not proposed as STPs, nor approved as STPs, 

and they are not intended to treat project stormwater.  JAN pf dir Pt 2 at 10.  Rock sandwiches 

work similar to culverts to pass off-site stormwater runoff under the project’s impervious 
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surfaces.  Id.  Culverts are also not proposed or approved as STPs, and they are not intended to 

treat stormwater from the project.  Appellants did not pursue this topic at all in their prefiled 

testimony, exhibits, live testimony, or briefing and it has no relevance to this appeal. 

 With respect to level spreaders, GMP’s response to Question 13(a), above, as well as its 

initial brief, prefiled testimony, and exhibits, provide the information demonstrating that the 

level spreaders will achieve the requisite performance standards.  Appellants have raised certain 

other issues related to the use of level spreaders in the KCW project that are not fairly raised by 

any of the questions that Appellants included in the various Statements of Questions that they 

filed in this case.  These issues include: the material used to construct the lips of the level 

spreaders, the assumptions used to model stormwater flows in the vegetated buffers, and the 

comparison of the proposed level spreaders with literature and guidance from other states 

regarding level spreader design and implementation.  As these issues were not fairly raised by 

the Statement of Questions, they are outside the scope of this appeal and should not be 

considered by the Board.  See In re Garen, 174 Vt 151, 156, 807 A.2d 448, 451 (2002) 

(discussing former Vermont Rule of Civil Procedure 76, which has since been replaced with 

Vermont Rule of Environmental Court Proceedings 5.  To the extent the Board decides to 

address these other issues, GMP offers the following responses.  

 The design of the lip for the proposed level spreaders, including the materials to construct 

the lip, is based on the level spreader criteria that the Agency adopted when it adopted the 

WHPC.  Appellants’ stated concern with this design is that water will flow through the 

compacted rock lip instead of over the top, and that in flowing through the lip, the water will find 

preferential pathways and will discharge in a concentrated manner that has a greater potential to 

cause erosion.  Appellants’ issue here is in direct opposition to the judgment that ANR reached 
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in adopting the design criteria for level spreaders in the WHPC.  There is no reason that 

Appellants’ concern would be alleviated by the other provisions of the WHPC because this 

concern has only to do with the way that water discharges from a level spreader, and it is not 

related to the characteristics or impervious areas on the remainder of the site.  Therefore, 

Appellants are not merely disagreeing with ANR’s approval of the level spreader design for this 

project, they are disagreeing wholesale with ANR’s judgment regarding the appropriate 

construction materials and design guidelines for construction of level spreaders in higher 

elevation areas associated with renewable energy projects.   

 In addition to the fact that GMP has used ANR’s design criteria for level spreaders, there 

are several reasons that the rock lip design is actually better suited to the mountainous terrain of 

the KCW project than a concrete or similar type of lip.  These reasons include more practical 

maintenance and a better opportunity to fix problems before they develop into difficult issues.  

GMP Brief at 83-84.  Mr. Nelson has also testified that the stone lip will be made of appropriate 

materials compacted sufficiently so that water flows over the top of the lip, not through openings 

in the stone to cause concentrated flow and erosion as Appellants fear.14  Tr. 7/11/2012 at 131 

(Nelson); JAN pf reb at 20.  Furthermore, the stone lip has been used in other level spreaders in 

Vermont, including in the STP designs of Andres Torizzo, the Towns’ expert witness.  Tr. 

7/13/2012 at 40-41 (Torizzo).  Appellants have not offered any explanation as to how a concrete 

lip could be kept level over time and throughout different seasons.  They are simply relying on 

their expert Don Lake’s very limited experience with level spreaders in completely different 

                                                 
14  GMP notes that EVT’s brief cites Mr. Nelson’s testimony in support of its contention 

that concentrated flows through the level spreader lips will increase the risk of erosion.  EVT 
Brief at 37.  The cited portion of the transcript does not show Mr. Nelson offering such 
testimony, and Mr. Nelson never offered that opinion. 
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types of settings, and on Mr. Goll’s understanding of level spreaders, even though he lacks any 

direct experience designing, observing, or implementing level spreaders.  Tr. 7/12/2012 at 182 

(Goll).  This weak evidence is not sufficient to overcome ANR and GMP’s evidence and 

reasonable explanation that the stone lip design is the best type of lip to install in these 

conditions.    

 Appellants have criticized GMP’s modeling of the stormwater flow from the level 

spreaders through the vegetated buffers.  They claim that some literature indicates that sheet flow 

would not be maintained for the same distance that GMP assumed in the model.  Appellants also 

claim that the terrain within the vegetated buffers is too varied to allow for sheet flow.  

Appellants’ concern is that if the stormwater does not move as sheet flow, then it will move as 

channelized flow, which will move faster than sheet flow and cause erosion and increased 

channelization in the buffers.  These concerns are misplaced here—Appellants have identified 

one aspect of GMP’s model where the model, by necessity, had to simplify certain aspects of 

reality because the model could not account for every minimal variation in ground cover in each 

vegetated buffer.  It should be noted that the manner in which GMP modeled flow leaving the 

level spreaders and traveling through the vegetated buffers is consistent with how the 

HydroCAD staff recommended modeling the system when the Towns’ expert, Mr. Torizzo, 

inquired.  Tr. 7/13/12 at 35 (Torizzo).  Even if the best modeling assumptions result in some 

simplification of the real-world conditions, Mr. Nelson’s expertise and experience in the field of 

stormwater management in mountainous terrain in Vermont has informed his opinion, while 

Appellants’ experts lack the similar level of experience and education in the same types of sites.  

And Mr. Nelson’s opinions about the performance of the vegetated buffers at the KCW site have 
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been supported by actual site conditions as observed by the Agency.  Tr. 7/13/2012 at 138-41 

(Burke).  

 Mr. Nelson has demonstrated that the flow rate of water entering and exiting the level 

spreaders will be extremely slow.  Exh. GMP-JAN-Reb1.  It will be so slow that it is well below 

the erosive velocity threshold for forest floors.  Id.; JAN pf reb at 27.  Thus, even if it is not 

spread out in a perfectly uniform sheet across the width of the vegetated buffer, it will still be 

moving so slowly that there is no greater risk of channelization or erosion than if it was spread in 

a perfectly uniform sheet.  Moreover, Mr. Nelson and Mr. Burke testified that the varied surface 

conditions in the vegetated buffers are just as likely to slow the flow of stormwater and increase 

the chance for infiltration into the ground.  JAN pf reb at 22; Tr. 7/13/2012 at 140 (Burke).  In 

fact, it is Mr. Nelson’s opinion that if the stormwater is not moving as sheet flow or shallow 

concentrated flow for the length of the buffer, this will be because the water has completely 

infiltrated before it reaches the end of the buffer.  JAN pf reb at 22-23.  In sum, the mere fact that 

the stormwater might not discharge as sheet flow in exactly the manner it was modeled does not 

imply that the stormwater will actually be moving faster or causing unexpected impacts to the 

buffers.  Appellants have wrongly presumed that the modeling underestimated the impacts of the 

stormwater discharges through the vegetated buffers.   

 Mr. Burke testified that in his observations of the level spreaders and vegetated buffers, 

he has seen that the buffers are not experiencing erosion or channelization from the precipitation 

events that the level spreaders are designed and intended to treat.  Tr. 7/13/2012 at 139-140 

(Burke).  Thus, Appellants’ fears have not been borne out.  Furthermore, the required monitoring 

of the KCW site, and the level spreaders in particular, will continue to ensure that the vegetated 
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buffers do not become eroded or channelized.  If they do, and the condition cannot be corrected, 

then GMP would be required to replace the level spreaders. 

 Finally, Appellants claim that all of the literature on level spreaders from other states and 

in scientific studies shows that level spreaders should not be used on slopes steeper than 15%.  

Appellants argue that ANR has made an unwise decision to allow level spreaders on slopes up to 

30% in the WHPC and, in some instances, on slopes between 15% and 25% in the KCW project 

(about half of the KCW level spreaders are on slopes no greater than 15%).  GMP’s response to 

this concern is that the slope specifications seen in the literature are evidence of one way to 

address safety and to be conservative in the design and use of these STPs, but that there are other 

design criteria, which have been used in this project, that are highly conservative and adequately 

address safety concerns and risks.  By and large, the literature offered by Appellants either does 

not address the conservative design criteria that the KCW project uses, or it reveals that the level 

spreaders are not subject to the same conservative design criteria.  These differences between the 

KCW level spreaders and those discussed in the literature offered by Appellants are one reason 

that the KCW level spreaders were applied for and approved as “new-design alternative STPs” 

(VSMM § 2.5.2) instead of “existing alternative systems” (VSMM § 2.5.1).  

 The conservatisms in the KCW level spreader designs that are different from the level 

spreaders discussed in much of the literature include the 0.25 cubic feet per second (cfs) per foot 

of level spreader length loading rate limitation, based on a ten-year, 24-hour storm event, which 

ensures that water is reaching the level spreaders at a very slow rate.  This in turn means that 

water is discharging into the vegetated buffers at a very slow rate.  Few, if any, of Appellants’ 

exhibits indicate that other level spreader designs place any such limitation on loading rates.  

Additionally, as Mr. Nelson demonstrated through Exhibits GMP-JAN-C15 and GMP-JAN-



Docket Nos. 7628A-E 
GMP’s Reply Brief 
September 13, 2012 

Page 59 of 72 
 
Reb1, the KCW level spreaders are actually sized to be much larger than necessary to meet the 

0.25 cfs limitation.  Therefore, the water leaving the KCW level spreaders is going to be moving 

even more slowly.  As shown in Mr. Nelson’s testimony and Exhibit GMP-JAN-Reb1, the rate of 

water flowing from the level spreaders will be far below the erosive velocity threshold for forest 

floors, which means that even on a steeper slope, the water will not be moving fast enough to 

cause erosion or channelization. 

 It is also not clear from the literature cited by Appellants that the level spreaders 

discussed there are subject to any restrictions on the sizes of the impervious areas that drain to 

the level spreaders.  The level spreaders at the KCW site generally receive runoff from 

impervious areas much less than one acre, with only two level spreaders receiving runoff from 

impervious areas slightly larger than one acre.  Again, this is a conservatism in the KCW design 

that does not appear to be implemented in the level spreader designs contained in the literature 

cited by Appellants.  Thus, while the literature might recommend less steep slopes for level 

spreaders than have been used for some of GMP’s level spreaders, the literature fails to make 

other design recommendations that are included in the KCW designs, and were relevant to the 

Agency’s decision below and should be relevant to the Board’s determination of the safety and 

expected performance of these level spreaders.  And, as discussed extensively below, the 

alternative STP design proposed here is subject to extensive monitoring, which does not appear 

to have been the case in any of the literature cited by Appellants.  The monitoring program will 

ensure that the conservatisms applied in this case do, in fact, work to protect water quality.  

 To address their concern regarding the slopes associated with some of GMP’s level 

spreaders, Appellants have suggested that the Board require GMP to replace all level spreaders 

that are proposed on slopes greater than 15% with Acceptable STPs from the VSMM.  As with 
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the other two conditions that Appellants have proposed for the operational stormwater permit, 

this condition is not reasonable or supported by the evidence and should be rejected.  See In re 

Entergy Nuclear Vt. Yankee, 2009 VT 124, ¶ 55.   

 Requiring replacement of the level spreaders would directly contradict the judgment of 

the Agency, as expressed in this appeal and in its WHPC, that the design of these level spreaders 

appropriately mitigates for any greater risk that might exist where the level spreaders are located 

on slopes greater than 15%.  Furthermore, it would directly contradict the judgment of the 

Agency and GMP’s expert witness Jeff Nelson, that the level spreader design is a better system 

for managing stormwater and will lead to less risk of harm to water quality, than using 

Acceptable STPs on this site.  JAN pf reb at 14-15, 52-53; Tr. 7/13/2012 at 169-70 (Burke); ANR 

Brief at 37.  Appellants’ speculative fears about the proposed level spreaders, and their 

misplaced reliance on literature that does not account for the conservative elements in the 

proposed level spreaders’ design, are not sufficient to overcome the reasonable judgment of the 

regulatory agency charged with implementing Vermont’s stormwater management program.   

 GMP has investigated the possibility of replacing level spreaders with stormwater basins 

in order to demonstrate to the Board that, in the unlikely event the level spreaders do not work as 

designed, they can be replaced with Acceptable STPs as required under the Manual and as a 

condition of the permit issued by ANR.  Appellants have used this information to argue that 

GMP has demonstrated that there is an “alternative method of waste disposal . . . that would have 

a lesser impact on water quality” than the level spreaders, and thus must be required per VWQS 

§ 1-04.A.  EVT Brief at 14-15.  This is an unfair and inaccurate characterization of GMP’s 

evidence, including Mr. Nelson’s testimony.  GMP has showed that replacement is feasible, but 

the Agency’s expert witness, Mr. Burke, has unequivocally stated his opinion that the level 
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spreader system would have a lesser impact on water quality than would a system that relied 

more heavily on Acceptable STPs such as basins.  Tr. 7/13/2012 at 155, 169-70 (Burke); ANR 

Brief at 37.   

 Part of Mr. Nelson’s opinion about the comparative impacts of the basin system 

compared to the level spreader system is based on the fact that the basin system would require 

additional clearing and earth disturbance.  His rough estimate was that replacement of the level 

spreaders could easily cause an additional 12 acres of disturbance.  Appellants now seem to 

characterize 12 acres as insignificant.  However, as is likely very clear to the Board, every 

fraction of an acre of the KCW project’s impacts has been thoroughly scrutinized and every 

effort has been made to minimize impacts to the site.  The CPG proceeding for this project is full 

of testimony and evidence regarding the importance of minimizing clearing and disturbance of 

the natural conditions.  GMP does not view an additional acre of disturbance, let alone 12 acres 

of disturbance, as insignificant.  In the absence of evidence demonstrating that the level 

spreaders will not operate as designed, it is unreasonable to implement a condition that would 

require their replacement with STPs that could cause greater adverse impacts to the project site 

and the receiving waters.  The Board should reject this condition.  

 In sum, as the Agency’s expert witness, Kevin Burke, GMP’s expert witness, Jeff Nelson, 

and Appellants’ expert witness, Donald Lake, all testified, the field of stormwater management is 

constantly evolving.  New BMPs are emerging and being developed that can prevent and reduce 

pollution from stormwater discharges.  GMP’s proposed level spreaders are in this category of 

BMP.  The level spreaders disconnect stormwater runoff and disperse it over vegetated areas to 

allow for infiltration and other natural processes that “prevent and reduce water pollution.”  

These systems are best management practices, they meet all of the Manual’s requirements for 
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alternative STPs, and all field observations have shown that they have been performing as 

designed and modeled.  The permit’s monitoring requirements will ensure that this remains true. 

c. Whether discharges from the Project as proposed will comply with the 
treatment standards for new development set forth in the Vermont Stormwater 
Management Manual, as required by § 18-306 of the Vermont Stormwater 
Management Rule, including the following: 

i. The Water Quality Treatment Standard, Section 1.1.1 of the Vermont 
Stormwater Management Manual; 

ii. The Channel Protection Treatment Standard, Section 1.1.2 of the 
Vermont Stormwater Management Manual; 

iii. The Groundwater Recharge Treatment Standard, Section 1.1.3 of the 
Vermont Stormwater Management Manual; 

iv. The Overbank Flood Protection Standard, Section 1.1.4 of the Vermont 
Stormwater Management Manual; and 

v. The Extreme Flood Protection Standard, Section 1.1.5 of the Vermont 
Stormwater Management Manual. 

 
 The KCW project’s compliance with the five Treatment Standards contained in the 

Manual has already been addressed under 12(b) and 13(a), above, in addition to GMP’s initial 

brief, prefiled testimony, and exhibits.   

d. Whether Applicant’s water quality peak flow calculations use a curve number 
that under estimates runoff and time of concentration in contravention of the 
procedures required in Section 1 of the Vermont Stormwater Management 
Manual.  

 
 Appellants’ Question 13(d) is somewhat unclear because it refers to “Section 1” of the 

Manual, which is 16 pages long and contains many subsections.  Appellants do not point to any 

specific “procedures” in these sixteen pages which they claim require different calculations than 

those used by GMP, and there are none.  The only portion of that section which uses the term 

“water quality peak flow calculations”  is VSMM § 1.3.2, which is entitled “Water Quality Peak 

Flow Calculation.”  Additionally, Section 1.3.2 tracks the language of Appellants’ Question 

13(d) because it is the only portion of Section 1 that provides equations for an applicant to use in 

calculating curve numbers, time of concentration, and peak discharge rates—all for the water 
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quality storm event.  To the extent that Appellants claim that the Project “contravenes” the 

requirements of this provision, their claim is misplaced.  This provision of the Manual does not 

apply to the Project proposed here.  As stated in the Manual, § 1.3.2 does not apply to every type 

of project; instead, it is applicable “for the sizing of off-line diversion structures, such as sand 

filters and grass channels.”  In other words, the calculations referred to in § 1.3.2 would be used 

for treatment systems that include diversion structures to divert runoff from smaller storm events 

(i.e., the water quality design storm) to separate, off-line, water quality treatment practices.   

 GMP did not propose any such off-line treatment practices and as such, GMP did not rely 

on this section or perform any water quality peak flow calculations on the basis of this section of 

the Manual.  In sum, the project was not required to use or rely on § 1.3.2, it did not use or rely 

on § 1.3.2, and this question has no bearing on whether the Board should approve the operational 

stormwater permit.   

e. Whether the utilization of inaccurate water quality peak flow calculations will 
result in under-designed stormwater systems which have the potential to pollute 
Vermont’s waters in violation of the Vermont Stormwater Management Manual 
and the Vermont Water Quality Standards. 

 
 As indicated in response to Question 13(d), above, GMP did not use the water quality 

peak flow calculations contained in § 1.3.2 of the Manual in designing any part of its stormwater 

treatment system, nor was it required to use those calculations.  Therefore, such calculations 

were not the basis for any of the KCW stormwater treatment practices and could not “result in 

under-designed stormwater systems which have the potential to pollute Vermont’s waters.”  

Appellants’ Question 13(d).  This question is not relevant to this appeal and has no bearing on 

whether the Board should issue the operational stormwater permit. 
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 Although Appellants’ questions are misdirected here in that they reference an 

inapplicable section of the VSMM, GMP acknowledges that Appellants’ initial brief raised 

issues with respect to GMP’s choice of curve numbers (“CN”) for modeling stormwater runoff 

from the project.  Appellants have argued that GMP’s choice of CN values resulted in GMP 

underestimating the amount of runoff that will come from the project, which they allege caused 

GMP to improperly size or “underdesign” the project’s STPs.  Although Appellants questioned 

GMP’s assignment of other modeling parameters, such as the time of concentration and 

hydrograph time increments, none of Appellants’ questions address those parameters and they 

did not make any arguments with respect to those parameters in their initial brief.  Thus, GMP 

rests on its exhibits, prefiled testimony, and initial brief with respect to those issues.       

 With respect to CN values, Appellants’ arguments get progressively more convoluted as 

the case continues.   First, two of Appellants’ experts, Mr. Goll and Mr. Torizzo, improperly 

withheld data from GMP during discovery that indicated that the CN values GMP assigned for 

surfaces to be built on site were actually conservative.  This data did not comport with their 

suggestion that the CN values should have been higher, so they attempted to hide the data from 

the Board and the parties.  Appellants also sought to obtain an expert opinion from Mr. Lake, 

who they have suggested is the preeminent expert on stormwater runoff and curve numbers, but 

now, in their briefing, they entirely disown his testimony.  EVT Brief at 42 n.5.  They attempt to 

substitute Mr. Lake’s prior opinion with nothing more than lay statements from counsel, 

claiming that the materials observed during the Board’s site visit did not appear to be consistent 

with what Mr. Lake assumed would be constructed.  Mr. Lake, of course, never bothered to visit 

the site before offering his opinion and he did not participate in the Board’s site visit.  Therefore, 

he was not qualified to offer any opinion on this issue.     
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 The Board need not wade any further into Appellants’ unraveling argument on this point.  

It has before it credible, consistent, and competent testimony from two experts in the field who 

have both testified that the curve numbers assigned in this project are appropriate.   

 Mr. Nelson testified that the CN numbers assigned in this project were based on 

experience with designing similar projects in Vermont, such as the Sheffield Wind Project, and 

observing how such surfaces behave in the field with stormwater treatment systems.  They were 

not blindly picked out of the air – as Appellants suggest – but were grounded in specific 

experience with exactly this type of installation.  Furthermore, GMP has tested the truth of the 

modeling parameters by field-testing the porosity of the as-built surfaces.  Exh. GMP-JAN-Reb-

6.  The porosity testing indicates that the assigned CN values are conservatively high and 

certainly are not likely to underestimate the stormwater runoff from the surfaces.   

 ANR’s witness, Kevin Burke, who reviewed and approved the KCW stormwater plans 

and has monitored and observed the KCW project’s construction and handling of various large 

storm events, has testified that his observations have been that the STPs are handling the 

stormwater runoff well and he has not observed that the STPs are receiving more runoff than 

they were designed to manage.  Tr. 7/13/2012 at 159, 166 (Burke).  Moreover, Mr. Burke also 

reviewed and approved the stormwater system for the Sheffield Wind Project and has observed 

that system during construction and operations.  Tr. 7/13/2012 at 155-56, 162-63 (Burke).  The 

Sheffield Wind Project used the same CN values for roads and crane paths as the KCW project.  

Id.  Mr. Burke’s observations at that site have been that the STPs there are receiving even less 

stormwater runoff than they were designed to receive.  Tr. 7/13/2012 at 168 (Burke).   This 

suggests, again, that the CN values used were conservatively high and are more than sufficient to 

properly size the STPs for the amount of stormwater runoff they are expected to receive.  The 
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Appellants have attempted to overcome the experience and expertise of GMP’s consultants, 

GMP’s on-site materials testing, and the experience and observations of ANR’s stormwater staff 

by relying on the Board’s observations during a single site visit.  Appellants’ evidence is simply 

not sufficient to overcome the evidence offered by GMP here.  The CN values are sufficiently 

conservative to ensure that the stormwater system was properly designed for this project. 

 Appellants’ other argument regarding CN values relates to GMP’s CN value assignments 

to the cut-and-fill areas adjacent to the project’s infrastructure.  Appellants argue that the 

assigned values are incorrect because they are the same values that NRCS guidance would assign 

to “open space (lawns, parks, golf courses, cemeteries), good condition (>75% grass cover).”  

EVT Brief at 43.  Their suggestion is that these CN values cannot be appropriate because the cut-

and-fill areas will not appear the same as a park with 75% grass cover.  This argument again 

relies upon appealing to a lay person’s understanding rather than on the technical facts at issue.  

As is shown in the NRCS guidance materials for assigning CN values to different surfaces, the 

fact is that CN values may be the same for surfaces that appear very different to the eye.  For 

example, NRCS guidance provides very similar CN values for “Open space, Poor Condition”; 

“Natural desert landscaping”; and “Residential districts, 1/8 acre or less (town houses),” but 

these types of land cover all look quite different.  Exh. GMP-JAN-Reb3.  Similarly, surfaces that 

might appear the same to a lay person can have very different CN values—the range of CN 

values for open space varies between 39 and 80 depending on the underlying soil type.  Exh. 

GMP-JAN-Reb3.   

 As explained in Jeff Nelson’s testimony and GMP’s exhibits, the fill areas of the KCW 

project are required to be spread with mulch materials that will bring the areas back to a 

vegetated condition.  It is not unreasonable to assign a CN value of 74 to areas that are mulched 
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and revegetated.  The cut areas, as Appellants’ acknowledge, are often vertical surfaces that 

would not have runoff associated with them in any case.  Based on the experience and expertise 

of GMP’s consultants, with ANR’s review and approval, the CN values assigned to the cut-and-

fill areas are appropriate.   

 Based on this review of the CN values, there was no improper underestimation of the 

runoff associated with the project.  Therefore, the CN values have not contributed to any 

improper sizing or design of the STPs.  Indeed, all indications of the STPs’ performance in the 

field thus far show that they are performing as expected.  ANR issued the operational stormwater 

permit properly and the Board should reissue the permit. 

 

Question 14:  Whether the Project as proposed meets the requirements of the Vermont 
Water Quality Standards, including the following: 
 

a. Whether the discharges from the Project as proposed will result in a reduction 
in the level of water quality in violation of Section 1-03.C. 

b. Whether the discharges from the Project as proposed will meet the following 
criteria: 

i. § 1-04.A.1; 
ii. § 1-04.A.2; 

iii. § 1-04.A.6; and 
iv. § 1-04.A.7 

c. Whether the discharges from the Project will result in violations of the Water 
Quality Criteria in Chapter 3 of the Vermont Water Quality Standards. 

 
 Similar to GMP’s response to Appellants’ Question 5, above, the project’s conformance 

with the VWQS is established by the presumption of compliance with the VWQS as stated in 10 

V.S.A. § 1264(g), (h) and by Appellants’ failure to provide any evidence in these appeals that 

could serve to rebut the presumption (see also GMP’s response to Question 11, above).  

Additionally, as is the case with the construction permit, even if the Board determines that the 

presumption does not apply in this case, GMP and ANR offered affirmative testimony and 
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exhibits demonstrating that the project would not cause or contribute to violations of any of the 

VWQS.  JAN pf dir Pt 2 at 14; Exhs. GMP-JAN-C3 through C19; JAN pf dir Pt 4 at 19-22; JAN 

pf supp at 2-8; JAN pf reb at 13-15,25-26, 30-31, 53-54; Burke pf dir at 19; ANR 401 Panel pf 

dir; Burke pf reb at 13-14.  Appellants failed to present any contrary evidence aside from their 

misplaced argument regarding whether there is an alternative method of disposal that would have 

a lesser impact on water quality under § 1-04.A.2.  GMP has already addressed this argument 

above, in response to Question 13(b); See also, ANR Brief at 37.  Between GMP and ANR’s 

affirmative evidence and the unrebutted statutory presumption, there is sufficient factual basis 

and legal authority for the Board to conclude that the project will not violate any of the VWQS.  

See also GMP’s response to Question 5, above. 

 

Question 15:  Whether the Project as proposed complies with the Vermont Interim Anti-
Degradation Implementation Procedure, including the following: 
 

a. Whether the Project as proposed qualifies for any of the presumptions provided 
for in Section IX.D.1, including whether discharges from Applicant’s Project are 
in compliance with the Vermont Stormwater Management Manual and any 
additional best management practices that will be used to control the 
stormwater discharge, per Section IX.D.1(d). 

 As demonstrated in the preceding sections, this project has met the requirements for the 

presumption in the Interim Procedure because its discharges are in compliance with the VSMM.  

See Exh. GMP-JAN-E4, § IX.D.1(d).  However, as explained in response to Appellants’ Question 

6, above, this issue is of little to no relevance in the present appeal.  Due to the statutory 

presumption of compliance with the anti-degradation policy and the rest of the VWQS, as 

contained in 10 V.S.A. § 1264(h), the KCW project need not rely upon the Interim Anti-

Degradation Implementation Procedure or the presumption of compliance contained in that 
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procedure to show that it satisfies the anti-degradation policy.  While the Interim Procedure may 

have been relevant during the initial permit application process and the Agency’s decision, the 

statutory presumption of compliance at the appeal phase essentially preempts the need to follow 

the Agency procedural policy here.   

b. Whether the presumptions in Section IX.D.1 of the Vermont Interim Anti-
Degradation Implementation Procedure may be rebutted by credible and 
relevant project or site-specific information, as provided in Section IX.D.2. 

 
 As stated in response to Question 6(b), above, GMP agrees that the presumptions are 

rebuttable presumptions, but Appellants did not offer any of the evidence necessary to rebut the 

presumption.  Furthermore, due to the statutory presumption of compliance with all of the 

VWQS, including anti-degradation, that applies to this appeal, it is not necessary to evaluate the 

project’s compliance with the Interim Anti-Degradation Implementation Procedure. 

c. Whether notwithstanding any presumption in Section IX.D.1, the potential 
cumulative impact associated with a proposed discharge will result in a 
reduction in water quality warranting a complete Tier 2 review, as provided in 
Section IX.D.3? 

 
 As discussed in detail, above, there is no evidence suggesting that any of the project’s 

discharges will reduce water quality.  Therefore, Tier 2 review is unnecessary.   

 

V. Section 401 Water Quality Certification  

 Appellants raised two questions related to the Section 401 Water Quality Certification 

(“WQC”), but all of their evidence and briefing has focused on the WQC only with respect to 

water quality impacts anticipated from construction-phase and operational-phase stormwater 

runoff.  Appellants have not contested any of GMP’s evidence or ANR’s evidence related to the 

401; they have only challenged the evidence presented with respect to the KCW construction 
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stormwater permit and operational stormwater permit.  Appellants argue that the stormwater 

permits are not sufficiently protective of water quality and so, by extension, the WQC should be 

revoked.  EVT Brief at 57.  Based on Appellants’ failure to challenge any of GMP’s or ANR’s 

WQC-related evidence, GMP rests on its prefiled testimony, exhibits, initial brief, and the 

evidence submitted by ANR in support of the WQC.  This evidence is sufficient to satisfy 

GMP’s burden of proof.   

 

Question 16.  Whether the project as proposed meets the requirements of the Vermont 
Water Quality Standards, including in the following respects: 
 

a. Whether the project as proposed will result in any reduction of water quality in 
violation of Section 1-03.C. 

b. Whether the project as proposed will allow for the management and maintenance of 
existing water quality as required by Section 1-03.C.1; 

c. Whether the project as proposed will maintain and protect all existing uses as well 
as applicable water quality criteria, as required by Section 1-03.C.1. 

 
 Volume 4 of GMP’s prefiled testimony and exhibits, which relates to the WQC, 

demonstrates that the project will meet all of the VWQS, including the Anti-Degradation Policy 

standards cited in Appellants’ Question 16.  Nelson pf dir. Pt 4 at 19-22.   The WQC issued by 

ANR thoroughly reviewed the project’s potential impacts and includes a host of conditions, 

including the extensive monitoring program described in response to Appellants’ Question 10, 

above, that will protect the quality of the receiving waters.  Nelson pf dir. Pt 4 at 22. 

 In terms of Appellants’ challenge to the WQC by virtue of their challenges to the 

stormwater permits, as explained in the sections related to those permits above, both of the 

stormwater permits are entitled to the presumption that they will not cause or contribute to a 

violation of any of the Vermont Water Quality Standards.  This presumption applies to the Anti-

Degradation Policy and the provisions cited in Appellants’ Question 16.  Appellants have not 
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offered any evidence that could overcome the relevant presumptions; therefore, the Board should 

reissue the same WQC to the project that the Agency issued.   

 

Question 17.  Whether the project as proposed meets the requirements of the Vermont 
Interim Anti-Degradation Implementation Procedure, including the following: 
 

a. Whether the project as proposed will result in a reduction of the existing higher 
quality of high quality waters, as determined in accordance with Section X.F.1 and 
Section X.F.2 of the Vermont Interim Anti-Degradation Implementation Procedure. 
 

b. Whether the Applicant has submitted information sufficient to enable the 
determinations to be made that are required by Section X.F of the Vermont Interim 
Anti-Degradation Implementation Procedure. 
 

c. Whether the cumulative impacts will result in a lowering of water quality for the 
waters impacted by the project, as determined in accordance with Section X.F.2(f) 
of the Vermont Interim Anti-Degradation Implementation Procedure. 
 

d. Whether discharges from the project as proposed will maintain and protect the 
existing uses of waters and the level of water quality necessary to protect those 
existing uses, as determined in accordance with Section X.G of the Vermont Interim 
Anti-Degradation Implementation Procedure. 

 
 Jeff Nelson’s prefiled direct testimony for the WQC, and the associated exhibits that 

GMP filed in support of its WQC, demonstrate that the project will not reduce the existing 

quality of any of the waters—high quality waters or otherwise.  It also demonstrates that there 

are no cumulative impacts to which the project will contribute and reduce the quality of the 

receiving waters.  Additionally, Mr. Nelson and the Agency’s water quality expert witnesses 

testified that the project will maintain and protect both the existing uses and the water quality 

necessary to protect those uses.  Both Mr. Nelson and the Agency’s witnesses specifically 

considered Section X of the Interim Anti-Degradation Implementation Procedure in their 

opinions as to the project’s compliance with the VWQS and the anti-degradation policy in 

particular.  Appellants have not challenged or questioned any of the evidence presented by GMP 
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or ANR in support of the WQC and compliance with the Interim Anti-Degradation 

Implementation Procedure. The evidence is sufficient to support GMP's burden of proof. 

Because Section X of the Interim Anti-Degradation Implementation Procedure relates 

solely to WQCs, Appellants' critiques of the stormwater permits have no bearing on their 

Question 17. Appellants did not offer any countervailing evidence or undermine GMP's 

evidence related to the WQC's compliance with the Interim Anti-Degradation Implementation 

Procedure, nor did they make any arguments related to this question in their initial brief. They 

may not raise any arguments related to this question in their reply brief. Eastview at Middlebury, 

2009 VT 98, ~ 18 n.4. Therefore, the Board should rule in favor of GMP on this question and 

reissue the WQC as it was issued by the Agency. 

VI. Conclusion. 

For the reasons outlined above, and those outlined in GMP's Proposed Findings of Fact 

and Conclusions of Law, GMP respectfully requests that the Board affirm the permits issued by 

the Agency and re-issue those permits with the same conditions contained therein. 

Dated at Burlington, Vermont, this 13 111 day of September 2012. 

By: ~/?!!<:_ 
Elizabeth H. Catlin, Esq. 
DUNKIEL SAUNDERS ELLIOTT RAUBVOGEL & HAND, PLLC 
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Burlington, VT 05401 
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