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STATE OF VERMONT
SUPERIOR COURT : CIVIL DIVISION
Otleans Unit ' Pocket No. 256-10-11 Oscv
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ORDER RE: DEFENDANTS’ MOTION FOR TEMPORARY RESTRAINING ORDER

This trespass claim is before the court on Defendants’ Ogtober 31, 2011 ex parte motion
for & temporary restraining order. Defendeants claim thiat a blast conducted by Plaintiff on
October 28 canged debris particles and a piece of & blasting saat to fall-on Defendants® property.
Defendants sesk to bar Plaintiff from conducting further blagtinng within 1,000 feét of
Defendants’ property line until Plaintiff adopts a new blasting plan.

In support of their motion for a TRO, Defendants have submitted fhe affidavits of R. Fred
Scholz and Margot Kempers, who claim to have been on the Nelsons® Jand in the vicinity of the
boundary line with Plaintiff's property during the October 28 blast. They state that sorie stiall
particles, smaller than pea size, f&ll on the Defendants® property after fhe blast as well as a
fragment of rubber blasting iat and possibly some chunks 6f stone, Plaintiff admits that a piece
of blasting mat landed.on Defendants’ property, but deny that atything else was east onto their
property. Assuming the affidavits are accurate, the evidence presenitéd by Defendants is
insufficient to support & temiporary restraining order. ‘ '

Courts congidet four factors in determining whether to issue apreliminary injunction: (1)
the threat of irtoparable harr to the plaintiff; (2) the potential hatin to the other parties; (3) the
Jikelihood that plaintiff will sucoeed on the metits; and (4) the public ifterest. [n re J. G., 160 Vi.
250, 255 1.2 (1993); see also Dataphase Systems, Inc. v. C.L. Systems, Inc., 640 F.2d 109, 114
(8th Cir. 1981); 11A Wright, Miller & Kane, Federal Practice and Procedure: Civil 2d § 2948.
The most important factor is forepurdble harh. Kamerling v. Muassanari, 295 F.3d 206, 214 (2d
Cir. 2002); V.R.C.P. 65(2). . |

Here, Defondants have not shown that they will suffer irreparable harm absent mjunctive
relief. “Beoauss of the often drastic effects of the temporary injunction, the power to issae it
raust be used sparingly, and enly upon = showing of frreparable damage during the pendency of
the action . .. . State v. Glens Falls Ins. Co., 134 Vt. 443, 450 (1976). “To establish irreparable
harm, a party seeking preliminary injunetive relief must show that thefe is a4 continuing harm
which canmot be adequately redressed by final relicf on the merits-and for which money damages
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cannot provide adequate compensation.” Kemerling v. Massanari, 295 F.3d 206, 214.(2d Cir.
2002) (citations omitted). Defendants have not shown that more particles ave likely fo fall on
their property. Moreover, Defendants have not shown the court that money damages cannot
provide adequate compensation in the event that GMP i8 trespassing by casting particles on their
Jand. See Welch v. Lague, 141 Vt. 644, 647 (1982) (holding that it was appropriats to award
moncy damages based on the reasonable rental value of the property il a trespass esise).

In addition, Defendants have failed to show that they are likely to succeed on the merits
of their trespass claim. In order to get injanctive retief, Defenddits must preseit a prima facic
case of trespass. Janvey v, Alguire, 647 F.3d 585, 596 (5th Cir. 2011)(citing 11A Wright, Miller
& Kane, supra, § 2948.3). A person who intentionally énters or remains upon land in the
possession of another without & privilege to do sois subject to linbility for trespass. flarris v.
Charbonneau, 165 Vt. 433, 437 (1996). A person may be held lieble for trespasa ifhe or she
performs an act, knowinig with substantial certainty that it will result in entry of foreign matter
onto another’s land. Jn re MTBE Prod. Liability Litig., 379 F.Supp.2d 348, 441 (8.D.N.Y. 2005)
(citing Restatement (Second) of Totts § 158 cmt. I). Here, Defendants have not alleged that
Plaintiff intended for particles to enter Defendants’ land or that Plaintiff knew it was
substantinlly certain that particles would enter Defendants® land. Thus, Defendants have fajled to
show the element of intent, which is requited to establish a piima facie case for trespass that
would support injunctive relief.

~ Defendants appear to conflate trespass with sirict liability. Under Vermont law, blasting

 is considered to e an sxtrahazardous activity, such that the:persan carrying on the blasting is
strictly liable for hatra yesulting to other persons, land, or chattel. Malfoy v. Ldne Constr., Corp.,
123 V1. 500, 503 (1963). Under a strict liability theory, Deféhdarits rust show that they suffered
actual damages, not merely an interference with technical pessession. D. Dobbs, The Law of
Torts § 51, at 100 (2001). Defendants have not shown how Plaintiff’s blasting has actually
harmed persons, land, or chatte] i1 this case, Therefore they have also not set forth a prima facie
case for strict liability.

Defendants have failed to demonstrate that the circumstances in this case warrant the
jssuance of a temporary restraining order. Therefores; their motion s DENIED.

Dated at North Hero, Vermont this 1% day of Novembeg, 2011,

Ld

Martin A. Maley
Superior Court Judge
Orleans Unit



