
STATE OF VERMONT 

PUBLIC SERVICE BOARD 

Petition of Green Mountain Power Corporation, 
Vermont Electric Cooperative, Inc., and Vermont 
Electric Power Company, Inc., for a certificate of public 
good, pursuant to 30 V.S.A. Section 248, to construct up 
to a 63 MW wind electric generation facility and 
associated facilities on Lowell Mountain in Lowell, 
Vermont, and the installation or upgrade of 
Approximately 16.9 miles of transmission line and 
Associated substations in Lowell, Westfield and Jay, Vermont 

Docket No. 7628 

GREEN MOUNTAIN POWER CORPORATION'S OPPOSITION TO JOINT 

MOTION FOR EMERGENCY STAY OF BLASTING  

Pursuant to Public Service Board ("Board") Rule 2.105 and V.R.C.P. 78(b)(1), 

Petitioner Green Mountain Power Corporation ("GMP") hereby opposes Movants' 

Albany and Craftsbury ("Towns") and Don and Shirley Nelson ("Nelsons") November 1, 

2011 Joint Motion for Stay. 

I. 	INTRODUCTION 

In the Joint Motion, the Towns and the Nelsons seek a stay of all blasting related 

to the Kingdom Community Wind Project ("Project") based on allegations that a small 

rubber piece (about 8" by 18") of a blasting mat and two small fragments of flyrock (2-3 

inches in length) were propelled by an October 28 blast onto the Nelsons' property. The 

Towns and Nelsons allege that this incident constitutes a violation of the Petitioner's 

Certificate of Public Good ("CPG") for the Project. 1  In particular, they claim that the 

October 28 blast violated the National Fire Protection Association ("NFPA") Standard 

495 relating to flyrock control and a provision in the Department of Interior blasting 

standards applicable to surface and underground mining. 

The Towns and Nelsons have failed to demonstrate that the Joint Motion should 

be granted. The issuance of a stay requires that the Public Service Board ("Board") 

November 1, 2011 Motion for Stay ("Motion") at 3. 



address (1) the likelihood of success on the merits, (2) whether the Nelsons and the 

Towns will suffer irreparable harm if the stay is not granted, (3) whether a stay will 

substantially harm other parties, and (4) the best interests of the public 2 . Petition of 

Allied Power & Light Co., 132 Vt. 554, 556 (1974). The Joint Motion fails to address 

these requirements, much less demonstrate that they support the issuance of a stay. 

Furthermore, their allegation that the blasting has violated the CPG and applicable 

government regulations are fundamentally erroneous. As a result, the Joint Motion should 

be denied. 

II. FACTUAL BACKGROUND  

Approximately 13 blasts have been detonated on the construction site within 1000 

feet or closer to the Defendants' property between October 19 and November 3. 

Affidavit of Stephen Blaisdell ("Blaisdell Aff."), Attachment 4, ¶ 14. The Movants' 

claims are based entirely on a blast that occurred at noon on October 28. Although a 

piece of rubber tire landed on Defendants' property during the blast, eyewitnesses 

employed by GMP and its blasting contractor, Maine Drilling & Blasting ("MDB") did 

not see any flyrock, either during or after the blast, as alleged by the Movants. Affidavit 

of David Coriell ("Coriell Aff."), Attachment 5 at TT 7-9; Affidavit of Mark Billings 

("Billings Aff."), Attachment 6, IIN[9-10. 

The October 28 blast involved explosives placed in 21 drill holes, 7 feet of 

stemming was placed on top of the explosives in the blast hole, and 16 separate blast 

mats were used to cover each of the 21 blast holes. 3  Billings Aff., ¶1{4-5. Apparently a 

weakness existed in an area of a mat where a piece of rubber tire was affixed to the steel 

cabling of the mat and was blown free when the explosion detonated. Billings Aff., 1pg9- 

2 	The Nelsons moved for a preliminary injunctive relief in the Orleans Superior Court on October 
31, 2011 based upon the same arguments and affidavits that they use to support their Motion for Stay in 
this proceeding. The Orleans Superior Court rejected the Nelson's Motion on November 1, 2011, on 
several grounds. See Order re: Cross Motions for Temporary Injunctive Relief ("Preliminary Injunction 
Order"), Attachment I; Order re: Defendants' Motion for Temporary Restraining Order ("TRO Order"), 
Attachment 2; Preliminary Injunction, Attachment 3. 

Although GMP addresses herein the standards for a stay, those standards generally apply the 
same standards that are applied to judge requests for preliminary injunctive relief made pursuant to 
V.R.Civ. P. 65. E.g. In re J.G., 160 Vt. 250, 255 n. 2 (1993) (reference to same four-part test for 
preliminary injunction). 
3 	Stemming is a stone aggregate that is melted by the explosive forces generated during the blast 
which provides a cap of the blast hole and helps limit flyrock. 
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11. Such weaknesses sometimes occur during the manufacturing process and sometimes 

occur through use. 

III. ARGUMENT 

A. THE KCW BLASTING HAS COMPLIED WITH THE CPG AND THUS THE 
MOVANTS CANNOT DEMONSTRATE A LIKELIHOOD OF SUCCESS ON THE 
MERITS 

The Movants claim that GMP's blasting procedures violate the CPG and various 

regulations to the extent any flyrock or other debris lands on the Nelsons' property. They 

are incorrect. As demonstrated below, the regulations require that care and reasonable 

precautions be undertaken to prevent the casting of flyrock in an uncontrolled manner or 

onto non-Project areas. These regulations do not condition blasting upon the existence of 

precautions that provide an absolute guarantee that no flyrock will fall on adjacent 

property, a standard that would usually be impossible to meet. 

Condition 36 of the CPG requires that proper techniques and blasting mats be 

used where needed to limit the occurrence of flyrock. Pursuant to Condition 37, MDB 

submitted a blasting plan approved by the Board prior to the commencement of blasting 

on the Project. That plan states that blasting mats and backfill will be used to control 

excessive rock movement and to protect all people and property around the blast site and 

property. 

The Movants cannot and do not contend that the blasting conducted at KCW 

violated these specific standards expressly set forth in the CPG and approved blasting 

plan. Instead, they argue that Condition 36 requires the blasting to be conducted in 

accordance with all applicable laws and regulations, and they then incorrectly allege that 

MDB's October 28 blasting violated governing laws. Their erroneous argument results 

from a fundamental misconstruction of the standards they rely upon. 

The Movants state that the controlling standards applicable to blasting in Vermont 

are NFPA Uniform Fire Code 495. They allege that the two small pieces of flyrock that 

allegedly fell on the Nelsons' property were clear violations of 495 §§ 1.3.1-2 setting 

forth standards that flyrock shall not be propelled from the blast in an uncontrolled 

manner (§1.3.1) or propelled on to adjoining property (§1.3.2). Joint Motion at 2. 

However, the movants misinterpret the import of the standards, which in application 
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require blasters to exercise care and employ precautions to prevent uncontrolled flyrock 

or its propulsion onto neighboring property. These standards do not mean, as the 

movants implicitly argue, that blasting cannot occur unless it can be guaranteed with 

absolute certitude that flyrock will not be propelled beyond the blast area and Project 

property, or that all blasting must be stopped in the event of such an occurrence 

regardless of the circumstances. Blaisdell Aff., ¶ 31. Such a standard would commonly 

be impossible to satisfy because blasting is an ultrahazardous activity whose risks cannot 

be entirely eliminated even by great care. See, e.g., Malloy v. Lane Construction Corp., 

123 Vt. 500, 503 (1963) (blasting is one of those "activities essential to general welfare 

which, even though conducted with great care, can be expected to cause some 

unavoidable harm or damage"). The law recognizes this fact by making the blaster liable 

for any damages caused by blasting regardless of the degree of care or the number of 

precautions the blaster employs to minimize risks. 4  Id. 

The correct interpretation of 495 § § 11.3.1-2 set forth above is cogently 

demonstrated by the language of 495.§11.3.3, which the Movants have conspicuously 

omitted from their analysis notwithstanding its prominent location immediately following 

the NFPA provisions on which they base their Motion. Section 11.3.3 provides that 

"[w]here blasting operations do not conform to 11.3.1 and 11.3.2, the [blasting company] 

shall require that special precautions be employed to reduce or control flyrock." Joint 

Motion, Attachment. 

Employing special precautions to reduce and control flyrock is what the express 

language of the CPG requires and it is exactly what MDB has done. Specifically, on 

October 28, because of the risks of flyrock associated with shallow blast holes and the 

nearness of the Nelson property and humans, MDB, in addition to directional blasting, 

covered all 21 blast holes with 16 individual blast mats. Thus even if the Movants' 

allegations regarding the flyrock fragments is correct, the October 28 blast was conducted 

in full compliance with the CPG and applicable laws and regulations. 

The Movants also wrongly claim that the CPG was violated because the October 

28 blasting violated the Department of Interior's Office of Surface Mining Reclamation 

4 	The standards serve to promote and require the exercise of care and caution by the blaster 
notwithstanding that the blaster will be financially liable for damage caused by blasting whether it exercises 
care or not. 
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and Enforcement ("OSM") Blasting Performance Standards, which apply to surface and 

underground mining operations and prohibit flyrock from being cast beyond the permit 

boundary. Joint Motion at 2, citing 30 C.F.R. §§ 816.67(c)(3), 817.67(c)(3). Initially, it 

bears emphasizing that the CPG required compliance with 30 C.F.R. §§ 816.61-68, 

817.61-68 "to limit peak particle velocity and ground vibration to safe levels," and 

separately addressed fly rock. CPG at ¶ 36. Peak particle velocity is a measure of 

ground vibrations, which involves risks unrelated to flyrock. Accordingly, the Movants 

argument that the flyrock standard for surface and underground mining applies to the 

KCW project is not supported by the language of the CPG. Instead, the CPG addresses 

flyrock in the sentence following the sentence addressing the risks of ground vibrations 

and the OSM regulations ( "blasting mats will be used where needed to limit the 

occurrence of flyrock. ") 

Furthermore, the flyrock standard applies to surface and underground mining by 

the OSM. If it were to be applied to the KCW Project, it would be correctly interpreted 

only by ascribing the same meaning to it as is given to the NFPA provisions set forth 

above. In fact, that is the meaning given to within the blasting industry. Blaisdell Aff., 

31-32. 

GMP's contractor has fully complied with the applicable regulations. It has 

exercised care and implemented precautions to minimize and control the occurrence of 

flyrock beyond the Project boundaries. Blaisdell Aff., ¶ 22-32. That fact is further 

demonstrated by the results of MDB's safety precautions. After conducting over a dozen 

controlled blasts in the vicinity of the Nelson property boundary, at most, only a few 

small fragments of flyrock and a small piece of rubber from matting have landed on the 

Nelson's property. No injury or property damage has been caused by blast debris and the 

Movants have made no allegations to the contrary in this or the Superior Court 

proceeding. 5  

The Orleans Superior Court granted GMP's request to enjoin persons on the 

Nelsons' property from coming within 1000 feet of the Project boundary, and denied the 

5 Defendants' Motion for Temporary Restraining Order and Memorandum in Support, Attachment 
7 at 3-5. They also claim that the blasting results in a trespass on the Nelson property. 
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Nelsons' request to prevent GMP's trespass on Nelson's property. 6  The Court noted 

that GMP's blasting company "was required to develop a blasting plan, which has been 

approved by the PSB ... [and] developed in accordance with applicable federal and state 

regulations." 7  Consistent with the CPG requirement, the Court found that "[b]lasting 

mats are to be used as necessary to control excessive amounts of fly rock," and that 

GMP's contractor used blasting mats in connection with its recent blasts. 8  It found that 

the Nelson's had aided and abetted their guests effort to improperly and unlawfully 

interfere with blasting on the Project. This finding undermines the credibility of the 

Nelsons' arguments in this proceeding by demonstrating their lack of regard for legal 

processes and their own legal obligations. Ultimately, the Orleans Superior Court denied 

the Movant's TRO request based upon their claim "that small debris particles and a piece 

of blasting mat were cast onto the Nelsons' property following a nearby blast on October 

28."9  

Finally, the Towns lack standing to seek the relief requested in the Joint Motion. 

The Towns were granted permissive intervention on criterion 248(b)(5) (natural 

resources, public health and safety) and their participation is limited to project impacts 

within the Towns. September 3, 2010 Board Order re Intervention at 15-16. The claimed 

trespass affects only the area immediately adjacent to the Project boundary, which is in 

the Town of Lowell. As a result, the Towns' claims should be dismissed for lack of 

standing. 

For all of the above reasons, the Movants have not demonstrated a likelihood of 

success on the merits. 

6 

7 

8 

9 

Preliminary Injunction Order, TRO Order, Preliminary Injunction. 
Preliminary Injunction Order at 2. 
Preliminary Injunction Order at 2, 3. 
Preliminary Injunction Order at 3. 
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B. THE MOVANTS HAVE NOT DEMONSTRATED IRREPARABLE HARM AND, 
FURTHER, THE SUPERIOR COURT'S FINDING -- THAT THE SAME 
EVIDENCE RELIED UPON BY MOVANTS DID NOT DEMONSTRATE 
IRREPARABLE HARM -- COLLATERALLY ESTOPPS THEM FROM 
RELITIGATING THE SAME ISSUE HERE 

The Movants have not met the requirement of demonstrating that they will suffer 

irreparable harm if the stay is not granted. The only harm alleged by the Movants is that 

flyrock and other debris was propelled on to the Nelsons' property, which, they 

erroneously contend, constitutes trespass. Joint Motion at 3. These allegations by 

Movants, even if accepted as true (which they are not) are transparently inadequate to 

demonstrate they will suffer irreparable harm if a stay is not granted. 

First, the Movants have failed to allege that the October 28 blast caused any harm 

to humans or to property. That is because the blast clearly did not result in harm. 

Second, the Movants claim that the blast debris constitutes a trespass completely begs 

rather than answers the question of irreparable harm. Alleging a prima facie cause of 

action simply does not address irreparable harm. Third the Orleans Superior Court 

rejected the Nelsons' identical claim of irreparable harm based on the same evidence just 

a few days ago. It found that there was no evidence that the alleged blast debris had 

caused any harm, the Nelsons had not shown that "money damages" would not provide 

adequate compensation in the they were harmed by trespassing in the form of blast 

debris, and that the Nelsons had conflated the law of trespass with that of strict liability 

and failed to even allege a prima facie case of trespass. TRO Order at 2. 

Based upon the Orleans Superior Court's determination that the Nelsons have not 

shown that they will be irreparably harmed if the blasting continues, they are collaterally 

estopped from claiming irreparable harm in this proceeding.. Collateral estoppel, or issue 

preclusion, is appropriate when: "(1) preclusion is asserted against one who was a party 

in the prior action; (2) the same issue was raised in the prior action; (3) the issue was 

resolved by a final judgment on the merits; (4) there was a full and fair opportunity to 

litigate the issue in the prior action; and (5) applying preclusion is fair.'" In re Hartland 

Group North Ave. Permit, 2008 VT 92, ¶ 7, 184 Vt. 606, 608 (quoting Trickett v. Ochs, 

2003 VT 91, ¶ 10, 176 Vt. 89). 
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A decision resolving an issue is final if it settles "all matters that 'should or could 

properly have been settled at the time and in the proceeding then before the court.' In re 

Armitage, 2006 VT 113, ¶ 7, 181 Vt. 241, 246 (quoting State y CNA Ins., 172 Vt. 318, 

322 (2001)). Stated another way, issue preclusion applies to "issues necessarily and 

essentially determined in a prior action." State v. Pollander, 167 Vt. 301, 305 (1997) 

(internal quotations and citation omitted). 

A finding of no irreparable harm made in the context of ruling on a motion for 

preliminary injunction is entitled to preclusive effect. See Save Our Parks v. 

Kempthorne, Docket No. 06 Civ 6859, 2006 WL 3378703, *19 n.11 (S.D.N.Y. Nov. 15, 

2006) (collateral estoppel precluded moving party from relitigating issue of claimed 

irreparable harm since state court had already determined no such halm in context of 

request for preliminary injunction); State of New York v. Mayer, Docket No. 90-cv-176, 

1990 WL 164686, *1, *2 (N.D.N.Y. Oct. 19, 1990) (finding collateral estoppel barred 

reconsideration of the issue of irreparable harm in federal court because a state court 

already had concluded that the irreparable hanu requirement had not been met). 

For these reasons, the Nelsons are estopped from claiming irreparable harm due to 

the effects of MDB's blasting to date, where the claim is based on the same facts and 

claim already decided by the Orleans Superior Court. 

C. GMP WILL BE SUBSTANTIALLY HARMED BY THE ISSUANCE OF A STAY 

The issuance of a stay would cause substantial harm to GMP. GMP's contractors 

are currently blasting near the border of the Nelsons' property and a stay would therefore 

result in delays in Project construction. 

A delay in the construction of the Project will place the economic viability of the 

Project at risk by threatening that the Project will not be operational by 2012 and qualify 

for the PTCs. Even if the Project can be operated economically without the PTCs, the 

loss of $48 million in PTCs and added construction and development costs almost 

certainly will be too great to be satisfied from the Movants' assets. It is by no means 

clear that GMP would be able to collect damages from the Nelsons or the Towns. Money 

damages that are uncollectible are inadequate and constitute irreparable harm. Zeltser, 

111 F.3d 124; US v. New York, 708F.2d at 93. 
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D. THE PUBLIC INTEREST WILL BE HARMED BY A STAY 

The loss of the Project will harm upon the public, as evidenced by the Board's 

finding that the Project will benefit the general public good. Among other things, the 

jobs that will be created by the Project will be lost, the millions of dollars in taxes paid 

into the State's general and transportation fund and its educational fund will be lost, the 

State's interest in increasing use of renewable energy sources and those that do not emit 

greenhouse gases will be frustrated, and the benefits to the public of securing a needed 

and long-term source of stably priced power will be jeopardized. 

IV. CONCLUSION  

For all the above reasons, the Towns' and Nelsons' Motion should be denied. 

DATED at Burlington, Vermont this yiLday  of November 2011. 

RESPECTFULLY SUBMITTED, 

GREEN MOUNTAIN POWER CORPORATION 

By: 	44-  
Peter H. Zamore, Esq. 
R. Jeffrey Behm, Esq. 
SHEEHEY FURLONG & BEHM P.C. 
30 Main Street, 6 th  Floor 
P.O. Box 66 
Burlington, Vermont 05402-0066 
802-864-9891 
pzamore@sheeheyvt.corn  
jbehm@sheeheyvt.com   
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