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Dear Mrs. Hudson: 

 

This letter is in response to GMP’s Opposition to the Nelsons’ and Towns’ Joint Motion 

for Emergency Stay.  GMP has provided no basis for the Board to continue to allow it to 

use the Nelson’s property as a blast safety zone, and has not shown that it will continue to 

abide by the applicable regulations as required by the Order.  Therefore, the Board should 

issue a stop work order and halt blasting on the Project site until it can be shown that the 

blasting will be in compliance with the law and the Board’s Order. 

 

GMP has conveniently ignored several important aspects of the Joint Motion.  The first is 

that GMP is currently using smaller blasts, with more mats, but does not intend to 

continue to do so.  Due to the presence of people on the Nelsons’ property, within the 

1,000 “safety zone,” GMP has needed to contain the blasts using “special precautions.”  

GMP, however, has secured an injunction from the Superior Court, specifically because 

the use of these smaller blasts and additional blasting mats results in delays to blasting 

and associated additional costs.
1
  GMP’s testimony before the Superior Court was that 

continuing to use smaller blasts and additional mats would result in about 6 weeks of 

delay.   

 

Once the order is enforced, and people are no longer on the Nelson’s property during 

blasting, GMP will pursue using larger blasts with fewer mats.  Since the affidavits 

accompanying the Joint Motion indicate that even with these smaller blasts and increased 

use of mats the blasting is still occurring in such a manner that blast debris can be, and 

                                                 
1
 The Towns reiterate here that the fact that the Vermont Superior Court, Civil Division, Orleans 

Unit has granted a preliminary injunction to oust the Nelsons from a portion of their land is 

irrelevant to the issue of whether the blasting as now conducted by GMP and to be conducted by 

GMP for the next few weeks (with less safeguards) violates the terms of its CPG. 
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has been, propelled onto adjacent property, in violation of the applicable standards, it 

would clearly be a violation of the Order to allow larger blasts with less mats to take 

place on the Project site.  Furthermore, the applicable regulations and the Board’s Order 

require that GMP continue to use these “special precautions,” regardless of the potential 

for delay.  

 

GMP correctly notes that Condition 36 of the Order requires that proper techniques and 

blasting mats be used where needed to limit the occurrence of flyrock.  It argues that 

Maine Drilling and Blasting (“MDB”) is currently “employing special precautions to 

reduce and control flyrock.”  GMP at 4.  This, however, completely ignores the fact that 

GMP and MDB do not intend to continue to use those precautions once the injunction is 

enforced against the people on the Nelsons’ land.  GMP has failed completely to address 

whether its planned blasting, without these “special precautions,” would still meet the 

requirements of the Order and applicable regulations.  It is readily apparent that it would 

not. 

 

GMP points to NFPA 11.3.3, which provides that “[w]here blasting operations do not 

conform to 11.3.1 and 11.3.2, the [blasting company] shall require that special 

precautions be employed to reduce or control flyrock.”  GMP opines that this suggests 

that the clear language of NFPA 11.3.1, that “[f]lyrock shall not be propelled from the 

blast site onto property not contracted by the blasting operation …” can be ignored.  

NFPA 11.3.3, however, only applies where the blasting does not conform to 11.3.1 and 

11.3.2.  GMP has made no valid argument that the blasting on the Project site cannot 

conform to those provisions.     

 

NFPA 11.3.3 does not provide an escape hatch for GMP’s usurpation of the Nelsons’ 

property for a blast zone, nor does it allow GMP to blast without continuing to use the 

“special precautions.”  Pursuant to NFPA 11.3.1, flyrock must be contained within the 

“blast site.” “Blast site” is defined as the area within 50 feet of the placement of the 

charges.  See NFPA 495 § 3.3.5 . Therefore, NFPA 11.3.3 is intended to cover those 

situations when it is not possible, due to the proximity of other structures, to ensure that a 

50 foot area is kept clear.  Where that is not possible, special precautions must be taken; 

however, that does not mean, as GMP asserts, that you can ignore the express language of 

11.3.1 requiring the blaster to ensure, where possible, that flyrock does not leave the 

property.  GMP has the ability to do that here through setbacks and/or the use of smaller 

blasts, but has chosen instead to ignore these standards and blast very close to the 

property line, and plans on continuing to do so without taking the special precautions it 

claims it is now using.
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Contrary to GMP’s assertions, NFPA 11.3.3 confirms that the proposed blasting on the 

Project site will be in violation of the regulations.  As discussed above, GMP is currently 

using smaller blasts and additional mats to prevent flyrock from leaving the Project 

property.  While this may meet the requirements of 11.3.3 as GMP asserts (though it still 

violates the express language of 11.3.1 if flyrock is landing on non-Project property), 

                                                 
2
 As Mr. Blaisdell stated, “[s]maller safety zones can be established only if additional time 

consuming and costly safety measures are implemented.”  Blaisdell affidavit at 4. 
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GMP does not intend to continue to use these “special precautions,” since they will delay 

blasting.  This is precisely why the Board needs to step in and ensure blasting is done in 

accord with the applicable regulations.  Pursuant to GMP’s argument, and the provisions 

of NFPA 11.3.3, GMP must continue to use smaller blasts and additional mats to ensure 

that, to the greatest extent possible, flyrock is prevented from being propelled onto 

neighboring properties.  That this may take longer or cost more is immaterial, as NFPA 

11.3.3 does not state that the use of “special precautions” is subject to economic 

considerations. 

 

GMP is further incorrect in its claim that the Towns have argued that “blasting cannot 

occur unless it can be guaranteed with absolute certitude that flyrock will not be 

propelled beyond the blast area and Project property.”  GMP at 4.  The Towns agree that 

such a standard (i.e. absolute certainty) is rarely appropriate.  It is, however, quite telling 

that GMP has phrased their argument in terms of what would be “commonly” possible.
3
  

What they fail to address is whether compliance with the applicable regulations, requiring 

that flyrock not be cast beyond the permit boundary, is possible for this Project.  The 

facts show that it is; however, GMP has failed to design a blasting plan that meets those 

requirements.  Had GMP included appropriate setbacks for its blasting, such that the 

blasting remained more than 1,000 feet from the permit boundaries, there would be no 

violation of the regulations.  Similarly, had GMP followed the language of NFPA 11.3.1 

and secured an agreement or waiver from the Nelsons, there would be no issue of non-

compliance.  GMP made no attempt to do so. 

 

GMP also argues that “the Movants argument that the flyrock standard for surface and 

underground mining applies to the KCW project is not supported by the language of the 

CPG.”  GMP at 5.  GMP clearly does not want the Board to employ 30 C.F.R. §§ 816.67 

(c)(3) and 817.67(c)(3), since those standards specifically prohibit any blasting that will 

cause “fly rock” to be cast “beyond the permit boundary.”  GMP’s argument, however, is 

entirely misplaced.  While the Order does reference certain components of the OSM 

Blasting Performance Standards, and suggests that those are to limit peak particle 

velocity and ground vibration, the Order specifically states that “all blasting will be 

performed in accordance with any and all applicable laws and regulations,” and the 

amended Blasting Plan adopted by the Board similarly claims that Maine Drilling and 

Blasting is “knowledgeable of and will follow all local, state and federal regulations 

related to transportation and use of explosives.”  Therefore, the provisions cited by the 

Joint Motion clearly apply, since they are applicable regulations related to the use of 

explosives.   

 

GMP’s claim that the express language of these provisions should be ignored in favor of 

a “meaning given to [them] within the blasting industry,” is absurd.  GMP at 5.  The 

regulations should be given their plain meaning, and there is no basis for the Board to re-

interpret them based on the claims of GMP’s blaster.  See e.g. Davis v. Liberty Mut. Ins. 

Co., 19 F. Supp. 2d 193 (D. Vt. 1998) (holding statutory construction should begin with 

                                                 
3
 GMP states that “[s]uch a standard would commonly be impossible to satisfy because blasting is 

an ultrahazardous activity whose risks cannot be entirely eliminated even by great care.”  GMP at 

4. 
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the statutory language itself; if the meaning of the statute is plain, court must enforce the 

statute according to its obvious terms); See also PSB Docket 7535, Order of 7/22/11 at 24 

(applying the plain meaning rule). 

 

GMP further argues that the Towns have failed to demonstrate that they meet the 

requirements for the issuance of a stay, since the Towns have not made an argument 

regarding irreparable harm.  GMP at 7.  This, however, is entirely inapposite.  As 

explained in the Towns’ prior letter, the Towns are not seeking a preliminary injunction 

based on impacts to the Towns.  Rather, the Towns have made a Motion for the Board to 

take action to prevent further violations of the Board’s Order.  The Board has specifically 

stated that it would consider CPG revocation or “restraint of unlawful acts,” when it is 

shown that the Petitioners are in violation of an Order.  Pursuant to these statements, the 

Towns have made a motion for the Board to take action within its jurisdiction in response 

to the ongoing and future violations of the Order. The fact that the blasting on the Project 

site has not been designed to meet the requirements of the applicable regulations, and has 

and will continue to violate the Board’s Order, is clear from the Joint Motion.  Showing 

irreparable harm to the movants is immaterial to the Board’s stated authority to respond 

to permit violations. 

 

Furthermore, GMP’s claim that a stay would cause it harm is incongruous.  The Joint 

Motion provides a reasonable basis for the Board to conclude that GMP’s intended 

blasting will violate the applicable regulations and the Board’s Order.  Harm to GMP 

from a delay is no reason for the Board to allow the Order to be violated.  As Mr. Volz 

stated at the hearings in this matter, GMP has to “meet all the conditions in the Certificate 

of Public Good….  If they don’t build it and follow the conditions and then we find out 

about that, then we can hold them accountable.”  2/23/11 Tr. at 129-130; See also CPG at 

1 (“Construction, operation and maintenance of the Project shall be in accordance with 

the findings and requirements set forth in today's Order in this Docket.”).  GMP has no 

right to violate the Order simply because compliance might cost it additional time and 

money.   

 

Furthermore, the Order and CPG provide no right for GMP to use the land of the 

Nelsons’ as a blast safety zone.  No such blast zone appears on the Blasting Plan, and no 

testimony was given that the blasting would have any potential for flyrock to land on 

adjacent property.  Nothing in the Order or CPG contemplates using non-Project property 

as part of the blasting.  NFPA 11.3.1 is particularly applicable to this situation.  It states 

that “[f]lyrock shall not be propelled from the blast site onto property not contracted by 

the blasting operation or onto property for which the owner has not provided a written 

waiver to the blasting operation.”  If GMP/MDB knew that their “safety zone” would 

intrude onto the Nelsons’ property, and therefore by definition flyrock could be propelled 

onto the Nelsons’ property, they were required by these regulations to seek a contract or 

written waiver from the Nelsons to allow the use of their land as a safety zone.  GMP did 

not do so, and cannot now avoid the application of this regulation. 

 

Additionally, for some time GMP has known that the Nelsons were opposed to the 

project and that they needed to use a portion of the Nelson land for a blasting safety zone. 
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Yet, they avoided using constitutionally authorized condemnation proceedings, which 

would give the Nelsons a number of protections, including the ability to resist the taking 

unless it was proven to be “necessary.”  GMP could have planned the Project with 

appropriate setbacks to ensure that the safety zone was on its property, or set a schedule 

that accommodated the “special precautions” it has recently undertaken, but plan on 

eschewing once people are no longer in the vicinity of the safety zone.  As Mr. Blaisdell 

stated, “[s]maller safety zones can be established only if additional time consuming and 

costly safety measures are implemented.”  Blaisdell affidavit at 4.  What GMP has not 

addressed, and what this Board needs to enforce, is that the Order and applicable regulations 

require GMP to continue to undertake these safety measures, regardless of the delay and 

costs.  Having failed to take proper measures to address this issue earlier, GMP cannot now 

claim that abiding by the applicable regulations would cause it harm.  This Board has no 

basis for allowing GMP to disregard the law, and must ensure that GMP has taken, and 

continues to take, all necessary precautions to prevent flyrock from leaving its property.  This 

requires the continued use of small blasts and additional mats – precautions which GMP does 

not intend to continue to take, but which it must pursuant to the Order. 

 

Lastly, GMP argues that the Towns do not have standing to bring this motion.  This 

ignores the fact that the Nelsons’ do have such standing, making the argument entirely 

inapposite.  Furthermore, the Towns are not, as discussed above, asking for a preliminary 

injunction based on harm that the blasting has caused on Town land.  Rather, as set forth 

in the Towns’ prior letter, the Towns have simply brought to the Board’s attention 

inappropriate activities on the Project site that are not in conformance with applicable 

state and federal regulations, and therefore violate the Board’s Order, and are asking that 

the Board take action, as Chairman Volz claimed the Board would at the hearings.     

 

As GMP even acknowledges, “the regulations require that care and reasonable 

precautions be undertaken to prevent the casting of flyrock in an uncontrolled manner or 

onto non-Project areas.”  GMP at 3.  If and when GMP’s blasters begin to use larger 

blasts with fewer mats, as they plan on doing as soon as possible (and potentially this 

week), such actions would clearly violate the applicable regulations and the Board’s 

Order.  It would be prudent for the Board to stay the blasting to prevent further violations 

of the Board’s Order while the Board investigates the violations.  In the alternative, the 

Board should immediately order that all blasting on the Project site continue to employ 

the small blasts and increased use of blast mats - the “special precautions” - that GMP 

claims it is currently employing; or even smaller blasts to ensure that the regulations are 

met. 

 

Please do not hesitate to call me with any questions. 

 

Sincerely,  

        

 

 

Jared M. Margolis, Esq. 

 

cc. Service List  


